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212(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] 
Present without being admitted or paroled 


APPLICATION: 


The respondent, a native and citizen of Guatemala, appeals from the Immigration Judge’s 
July 8, 2015, decision denying his applications for pursuant 

to sections aaiBMaggjJStfgi of the Immigration and Nationality Act, | 
and his request for 


pursuant to The appeal will be dismissed. 

We review an Immigration Judge’s findings of fact, including findings regarding witness 
credibility, under a “clearly erroneous” standard. 8 C.F.R. § 1003.1 (d)(3)(i). We review all 
other issues, including whether the parties have met the relevant burden of proof, and issues of 
discretion, under a de novo standard. 8 C.F.R. § 1003.1 (d)(3)(ii); Ridore v. Holder , 696 F.3d 
907 (9th Cir. 2012). See also Matter ofZ-Z-O -, 26 I&N Dec. 586 (BIA 2015). 

The respondent’s claim is in Guatemala. He 

testified that he had two uncles who worked for the national police in the 1990’s through the 
early 2000’s, 


the respondent’s family (I.J. at 2; Tr. at 50). In 1992, 

_; the respondent and his family believe (I.J. at 

2; Tr. at 50-51, 55). In 1999, his family moved to Salamar, 


1(b)(6) 


MW 


(b) (6) 


(I.J. at 3; Tr. at 57-59). 


In 2001, the respondent’s cousin and one of his friends tried to 
H (I.J. at 2; Tr. at 62). The respondent and his cousin 

(I.J. at 2; Tr. at 62). At the end of 2001, the respondent moved to Guatemala City to 
(I.J. at 2; Tr. at 63-64). In [gig] 2002, the respondent was 




(I.J. at 2; Tr. at 67). The respondent testified that 

(b) (6) 


the respondent was, 
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approximately 15 days, 
testified that he was 


(b) (6) 


(b) (6) 



respondent did 
(IJ. at 3; Tr. at 76). The respondent alleges that 
members 


(I J. at 2-3; Tr. at 67-69). The respondent 
and that one 

(IJ. at 3; Tr. at 69). The 
, but testified that he 

to his family 



We agree with the Immigration Judge's determination that the respondent is ineligible for 
based upon a failure to file as 

the respondent was unable to in Guatemala affecting his 

eligibility in filing an application (I.J. at 6-9); 

section of the Act, We find no 

clear error in the Immigration Judge’s findings of facts related to the issue of whether the 
respondent has sufficiently established that he so as to establish 

sufficient to application. 

The burden of proof is on the respondent to show that “any disability was directly related 
to the failure to file within the statutory period.” See Matter of K-C-, 23 I&N Dec. 286 
(BIA 2002). The respondent in this case did not do so. Accepting the respondent’s entry date of 
2004, based on his testimony and application, which was found credible by the 

Immigration Judge, he did not application until November 2012, almost 8 years 

after his last date of entry. While the respondent claims that he was when he 

entered the United States to timely file his application, the only evidence that he 

since arriving in the United States, were two medical documents 
indicating a hospital admission in 2013 when he and a 2014 admission 

when he (IJ. at 7). 

Further, while the respondent submitted a 2014 psychological evaluation from a clinical 
psychologist, who concluded that the respondent which impaired his ability 

to application, we agree with the Immigration Judge’s determination to 

afford this evaluation little weight (I J. at 7; Exh. 5, at 20). As indicated by the Immigration 
Judge, the respondent did not see a psychologist until ten years after his arrival in the United 
States (I J. at 7). In addition, the psychologist met with the respondent on only one occasion for 
four hours, just weeks before his February 24, 2014, hearing date, and the evaluation was 
rendered only for the apparent purpose of addressing the timeliness of the respondent’s 
application, with no follow up by the evaluating psychologist or other medical care professional 
(IJ. at 8). As also observed by the Immigration Judge, the respondent’s claimed mental 
condition has not prevented him from his ability to work and to attend school (I.J. at 8). There is 
no indication in the record to show that the respondent was debilitated from his PTSD or that he 
was unable to function. Based on this record, we do not find clear error in the Immigration 
Judge’s determination that the respondent did not submit sufficient evidence to establish that his 
recent diagnosis for application within the 

after his arrival in 2004. See 8 C.F.R. § 1208.4(a)(5)(i). 

The Immigration Judge also pointed out that this proposed scenario, that the respondent was so 

in Guatemala that he could not is 
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contradicted by his other claim of i.e., that he became too 

“discouraged” to pursue his application after contacting three notaries and two attorneys, and 
being told his case was complicated and would be expensive to pursue (I.J. at 7). As noted by 
the Immigration Judge, if the respondent was to file an application upon his 

arrival, that would also have prevented him from contacting any attorneys or 

notaries when he arrived in the United States (I J. at 8). 

The record also supports the Immigration Judge’s determination that the respondent failed to 
meet his burden in establishing so as to allow him to file his 

application (LJ. at 9). The respondent claims that [ 

the 2012, 

a week later, were jQL 

that he filed for 

after these events (Respondent’s Br. at 24). However, we agree with the Immigration Judge 
that these events in Guatemala alleged by the respondent are merely a continuation of the 
underlying basis of what he claims led to his departure from Guatemala in 2004, [ 

| (LJ. at 9). 


The respondent remains eligible for 
error in the Immigration Judge’s denial o 
respondent did not establish a sufficient 


under the Act. We find no clear 



|(bH6) 

based on her findings that the 

(b)(6) 



in Guatemala,” or 



(Respondent’s Br._at 26-34). We acknowledge that 

(9th Cir. 


|. See 


» 

|| 





2014) (citing with approval prior decisions finding the 

I). However, the respondent has not 



in Guatemala, was or would be a 
itemala. Specifically, as there is a lack of objective evidence connecting 

to each other and 



by the respondent, there is inadequate support here to conclude that the respondent 


faces a[ 


That is, even if 

lacks evidence to show that it was the 
family 




, the record 
the respondent or his 
As observed by the Immigration Judge, 


[oran because she was 

[(Dltf 




, with no allegation by the respondent that the 
(IJ. at 10; Tr. at 134). The only testimony 
offered by the respondent to substantiate that he was because of E 


Lack of nexus also serves as an alternative basis to deny the respondent’s! 


claim. 
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testimony offered about 


respondent was 


, in which a[ 


for his 
because of 

. As also observed by the Immigration Judge, the 

for his 
than 

(IJ. at 12; Tr. at 67). As pointed out by the Immigration Judge, if the 

would have 



(b) (6) 


i(b) (6) 


been insufficient and the respondent would not have been 
according to the respondent’s own testimony, after he was thi 
mi undermining his claim that he was 

(Tr. at 67). 


(IJ. at 12). Additionally, 
because 


We agree with the Immigration Judge that the respondent has not put forth evidence 


demonstrating that 
because of 
introduced evidence demonstrating that 



(LJ. at 11). Rather, the respondent has 

to the 

throughout Guatemala, and, as pointed out by the 
Immigration Judge, some of that evidence raises an inference that some off 

themselves (IJ. at 11). See [ 

(9th Cir. 2010) (stating, “[a]n alien's desire to be [ 
motivated by 




is not available to 

_under the Act). 

For example, one news article submitted by the respondent mentions [j 

conjunction with [__"_ 

(I.J. at 11; Exh. 4, at 35). The Immigration Judge further observed that the respondent’s 

in 2012, in which the cousin 

_, raised an inference that it was 

_, with no indication 

(I.J. at 11; Tr. at 124-25, 133). While the respondent testified! 


testimony about the 
the result of 





which were | 


I, as observed by the 


Immigration Judge the respondent’s testimony with regard to the alleged notes was inconsistent. 


and while he was able to 

that would substantiate his claim of 



, he failed to produce copies of 

(I.J. at 


5-6; 11; Tr. at 131-33). In addition, the fact that the respondent’s nuclear family, consisting of 


numerous siblings, have 
conclusion that the 


from any consistent source undermines a 

by the 



respondent or his extended family members. See 
(BIA 2007). 


Accordingly, we find that the respondent did not establish that [ 

in Guatemala, would be 
in Guatemala. The record also supports the Immigration 

does not constitute a valid 



Judge’s determination that persons 


respondent’s 


(IJ. at 12). Contrary to the respondent’s argument on appeal, the 
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(Respondent’s Br. at 33-34). The 

(BIA 2014). As described,! 

include pers ons of any age, sex, or b ackgroun d. See, e.g., 

(holding that Guatemalans lacks the |_ 

|). In addition, the respondent has not shown 

meets the requirement of as there is nothing in the record that shows that 





The record also supports the I mmigration Judge’s determination that the respondent did not 
demonstrate that the Guatemalan 

(I.J. at 13). As observed by the Immigration Judge, the respondent submitted news arti cles 
about the the 

mm, uni Mu n imiiiii hi ii Mu ii ih ii * im| i i mi min ■ 

(I.J. at 13). Based on t he foregoing we find th at the respondent did not establish eligibility for 

under section of the Act. 


Finally, we conclude that the Imm igration Judge di d not clearly err in finding that the 
indent has not demonstrated that 





|, as required for (I.J. at 15-17). See 

(9th Cir. 2012) (ruling that the Board reviews under the “clearly 
erroneous” standard the Immigration Jud ge’s determinat ions regardin g likel ihood of future 
eventSjforpurposesofeligibility for relief ; I 

Eviden ce that^^^^^^^^m^^^^^^^^BBinGuatemala is insuff icient to demonstrate 
thethe respondent. The 
respondent has not presented any persuasive argument s on appeal that would caus e us to reverse 
the Immigration Judge’s denial of his application for (Respondent’s 

Br. at 42-45). We therefore affirm the Immigration J udge’s decision denying the respondent’s 
application for j 

The following order will be entered. 

ORDER: The appeal is dismissed. 
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(b)(6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Margaret W. Wong, Esquire 
APPLICATION: Reopening; termination 


DEC t I 2015 


The final order of removal in these proceedings was entered by the Board on 
November 18,2014, when we dismissed the respondent’s appeal. The respondent filed an 
untimely motion to reopen his proceedings on October 8, 2015. See sections 240(c)(7XA), (C) 
of the Immigration and Nationality Act, 8 U.S.C. §§ 1229a(cX7XA), (C); 8 C.F.R. 
§ 1003.2(c)(2). The respondent does not dispute the untimeliness of his motion, but requests that 
the Board exercise its sua sponte authority to reopen and terminate his proceedings in the 
interests of justice. See 8 C.F.R. § 1003.2(a). The Department of Homeland Security (“DHS”) 
has not responded to the motion. The motion will be granted. 


The respondent asserts that on 


2015, the Northern District Court of Indiana, 


South Bend Division, granted the respondent’s petition filed pursuant to 28 U.S.C. § 2555 and 
the government’s motion to dismiss the indictment against the respondent without prejudice in 
accordance with the United Stat es Court of Appeals for the Seventh Circuit’s decision in 

(7th Cir. 2015). This conviction formed the basis for the 
respondent’s charges of removability under sections 237(a)(2)(A)(iii), (B)(i) of the Act, 8 U.S.C. 
§§ 1227(a)(2)(A)(iii), (B)(j). The respondent urges that the plea and resulting conviction were 
vacated by the circuit and state courts because he had not been apprised of the possible 
immigration consequences resulting from his guilty plea pursuant to Padilla v. Kentucky, 
130 S.Ct. 1473 (2010). He further argues that the DHS can no longer meets its burden of proof 
regarding the charges of removability based on the vacatur of his plea and conviction. 


Considering the totality of circumstances presented in the respondent’s motion, the 
proceedings are reopened and terminated on our own motion under the provisions of 8 C.F.R. 
§ 1003.2(a). See Matter of G-D-, 22l&NDec. 1132, 1133-34 (BIA 1999); Matter of J-J-, 
21 I&N Dec. 976 (BIA 1997). We find that the uncontested evidence presented shows that the 
underlying conviction which served as the basis for the respondent being subject to removal has 
been vacated due to a defect in the criminal proceeding. If a court with jurisdiction vacates a 
conviction based on a defect in the underlying criminal proceedings, the respondent no longer 
has a “conviction” within the meaning of section l01(aX48XA) of the Act Matter of Adamiak, 
23 I&N Dec. 878 (BIA 2006)(conviction vacated pursuant to Ohio law for failure of the trial 
court to advise the alien defendant of the possible immigration consequences of a guilty plea is 
no longer a valid conviction for immigration purposes). Accordingly, the following orders will 
be entered. 










[(b) (6) 


ORDER: The motion to reopen is granted. 

FURTHER ORDER: The removal proceedings are terminated and the record is returned to 
the Immigration Court without further action. 

_ ^'oi 1 1- — 

FOR THE BOARD 
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Falls Church, Virginia 22041 


File: 
In re: 


I - Miami, FL 


Date: 


MAR 1 6 2016 


IN EXCLUSION PROCEEDINGS 


MOTION 


ON BEHALF OF APPLICANT: Ronald Neal Haber, Esquire 
APPLICATION: Reopening 


On August 4, 1998, the Board dismissed the applicant’s appeal of the Immigration Judge’s 
decision which ordered him excluded and deported to Haiti, and which found him ineligible for 
suspension of deportation under section 244(a) of the Immigration and Nationality Act (“Act”), 
8 U.S.C. § 1254(a). On March 30, 2010, the Board affirmed the Immigration Judge’s denial of 
the applicant’s request for adjustment of status under section 902 of the Haitian Refugee 
Immigrant Fairness Act of 1998, Pub. L. No. 105-277 (“HRIFA”). On November 25, 2015, the 
applicant filed a motion to reopen his exclusion proceedings in order to apply for[g|§^^B^B 
under the Act and for 

pursuant to We will deny the applicant’s motion to reopen. 

The applicant’s motion to reopen is untimely, as it was filed on November 25, 2015, more 
than 90 days after the final order of exclusion was entered against him on August 4, 1998. 
8 C.F.R. § 1003.2(cX2); see Matter ofJ-J- t 21 I&N Dec. 976, 978 (BIA 1997). An exception 
exists for motions to apply for 

arising in the country of nationality, if evidence is presented that is 
material and was not available and could not have been discovered or presented at the former 
hearing. 8 C.F.R. § I003.2(c)(3)(ii); see Matter ofS-Y-G-, 24 I&N Dec. 247, 252 (BIA 2007); 
Matter of J-J-, supra. A motion to reopen must state the new facts that will be proven at the 
reopened hearing and be supported by affidavits or other evidentiary materials demonstrating 
prima facie eligibility for the relief sought. See 8 C.F.R. § 1003.2(c)(1); see also Matter of 
Coelho, 20 I&N Dec. 464 (BIA 1992); Najjar v. Ashcroft, 257 F.3d 1262, 1302-04 (11th Cir. 
2001 ). 

With his motion, the applicant submitted an October 20, 2014, psychological evaluation 
reflecting a diagnosis, “Rule out, 309.81, Posttraumatic stress and 293.9, Mental Disorder Not 
Otherwise Specified Due to Multiple Head Injuries” (Letter from 

SHMI (‘igjU Letter”) (Oct. 20, 2014)); North Miami police reports of crimes against the 
applicant in 2008 and 2011; letters of support; a copy of the 2014 Counity Reports on Human 
Rights Practices for Haiti (“2014 Country Report”); a Haiti Travel Alert from the U.S. 
Department of State that expired on January 4, 2016; and an Application for 

The applicant in his motion contends that he suffers 
from Posttraumatic Stress and a Mental Disorder Not Otherwise Specified, and that “due to his 















Kbj(6) 



that exist in post- 

i 


compromised mental health,” he cannot 

earthquake Haiti and would be_ 

For the purpose of clarification, we note at the outset that the psychological evaluation the 
applicant submitted did not include a definitive diagnosis of Posttraumatic Stress Disorder. 
Rather, the psychologist in her letter opined that while she “suspects [that the applicant] may be 
suffering symptoms of Posttraumatic Stress[,]” she was “unable to obtain enough information... 
for [the applicant] to meet the DSM-IV diagnostic criteria for Posttraumatic Stress” (JjH Letter, 
p. 4). Likewise, there is insufficient evidence provided to support the applicant’s claim in his 
motion that he is of “limited mental capacity and ... incapable of caring for himself.” The letter 
from his pastor did not provide any information, foundation, or basis for his “opinion that [the 
applicant] is mentally incompetent and incapable of providing for himself’ (Letter from Pastor 

2015)). The psychological evaluation did not otherwise corroborate the 
applicant’s and the pastor’s claims in this regard. The psychologist indicated that while “there is 
a suspicion that [the applicant] may have cognitive deficits due to his head injuries,” it was 
impossible to definitively make this determination without a comprehensive neurological and 
neuropsychological evaluation of the applicant qjjj Letter, p. 4). The psychologist found that 
the applicant appeared to struggle during questioning, as he was fixated on his personal traumas 
and fear of revictimization, but otherwise noted that the applicant has “been able to continue to 
perform the work skills he had before his head injuries . . . and he has learned to function in 
English” (id). 

The applicant’s motion to reopen will be denied. The applicant has not demonstrated his 
prima facie eligibility for under the Act, as the evidence he submitted did 

not establish that he 

A general and undifferentiated statement in the 2014 Country Report 

regarding the 

is insufficient to establish the applicant’s prima facie eligibility. The applicant’s claim 
of is premised upon a threshold claim that he is of limited mental capacity that 

rendered him incapable of caring for himself, which, as we noted above, is unsupported by 
objective evidence. The applicant, likewise, has not explained nor established with sufficient 
evidence how his particular diagnosis would trigger a series of events that would lead to his 
homelessness, which he claims would thereafter and thereafter to | 

See 

mm (1987) (finding that under the Act “has no 

subjective component, but instead requires the alien to establish by objective evidence that it is 

upon deportation”). 



1 The applicant in his motion asserts that “[p]erhaps due to serious head trauma, [he] suffers 
from . . . mental health issues which arose after he was ordered excluded on May 28, 1997.” 
Consistent with this statement, die applicant has made no claim of mental incompetency at his 
prior hearings. 
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Similarly, the applicant did not establish a prima case 
not explained nor provided evidence that would demonstrate that he would 


_upon his return to Haiti. 

■ (A.G. 2006) (to be eligible for 

K the applicant must establish that each step in the hypothetical chain of 
events is more likely than not to happen); see also 

mi (llth Cir. 2007) (finding that evidence of and some isolated 

was insufficient to show that the applicant, individually, 
in the country of removal). 


While we sympathize with the applicant’s circumstances, we cannot conclude that he has met 
his heavy burden of proving that his motion to reopen his exclusion proceedings should be 
granted. The applicant has not alleged new facts that are supported by affidavits or other 
evidence demonstrating his prima facie eligibility for under the Act or 

for The following order will be entered. 


ORDER: The applicant’s motion to reopen is denied. 
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File: 
In re: 


- San Francisco, CA 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Monica N. Ganjoo, Esquire 

ON BEHALF OF DHS: Bridget L. Park 

Assistant Chief Counsel 


APPLICATION: Reopening 


== 


FEB 2 6 2015 


ORDER: 

The respondent has filed a motion to reopen seeking an opportunity to apply for adjustment 
of status based an approved immediate relative spousal visa petition, in conjunction with a 
waiver of inadmissibility under section 212(h) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1182(c). He also advises that a Utah state court recently issued an order modifying the amount 
of marihuana involved his misdemeanor conviction for possession for marihuana, and asserts 
that as a result he is now eligible for the relief sought. The Department of Homeland Security 
(DHS) opposes reopening. 

Based on the evidence provided and the totality of the circumstances presented, the 
respondent’s proceedings are reopened pursuant to 8 C.F.R. § 1003.2(a), and the record is 
remanded for further proceedings, including additional fact finding and analysis by the 
Immigration Judge. On remand, the respondent may apply for any relief for which he qualifies. 1 
He retains the burden of demonstrating his eligibility for any relief sought as a matter of law and 
discretion. See 8 C.F.R, § 1240.8(d). In remanding, we express no opinion as the ultimate 
disposition of this case. 

FURTHER ORDER: The record is remanded for further proceedings not inconsistent with 
the foregoing opinion, and for entry of a new decision. 



FOR THE BOARD 


In its current filing, the DHS does not dispute the respondent’s current statutory eligibility for 
adjustment of status, but argues only that such relief is not merited in discretion. The DHS may 
present its arguments in this regard on remand. 
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MOTION 

ON BEHALF OF RESPONDENT: David L. Le Roy, Esquire 

ON BEHALF OF DHS: George Douveas 

Assistant Chief Counsel 

APPLICATION: Reopening 


This matter was last before the Board on November 5,1999, when we upheld an Immigration 
Judge’s decision denying the respondent’s motion to reopen his deportation proceedings, which 
became administratively final on November 16, 1998. The respondent has now filed another 
motion to reopen these proceedings before the Board. 1 The motion was accompanied by a 
request for a stay of deportation, which the Board denied in an order on August 7, 2015. The 
motion to reopen, which remains pending, will be denied. 


The instant motion is untimely filed by over a decade. See 8 C.F.R. § 1003.2(cX2). It is also 
numerically barred because it is the respondent’s second motion to reopen. See id 

The respondent, however, seeks reopening under the exception 

to the general time and number limitations on motions to reopen. See 8 C.F.R. § 1003.2(c)(3)(ii) 
(providing that the time and number limitations do not apply to an alien seeking reopening to 
apply or reapply for 


((b)(6) 




based on evidence of 



country of nationality, if such evidence is material and could not have been discovered or 
presented previously). Specifically, the respondent is seeking reopening to pursue j - 
based on 


in his native country of Haiti since his last hearing. 
The respondent contends that he now faces! 



recently become even 
has 

respondent also avers he is eligible 
Haiti, as well as 
country in 2010. 


1 Before filing the instant motion, the respondent had filed a motion to reopen before the 
Immigration Court. However, an Immigration Judge denied that order without prejudice for lack 
of jurisdiction on July 9, 2015, after concluding that jurisdiction with this case was still vested 
with the Board. 











an alien must establish a prima 


To obtain reopening based on 
facie case for the relief sought. Shardar v. Att'y Gen., 503 F.3d 308, 312 (3d Cir .2007) (noting 
that the prima facie case standard for a motion to reopen requires the applicant to produce 
objective evidence showing a reasonable likelihood that he can establish entitlement to relief). 


The respondent has not shown a reasonable likelihood that he is eligible for 


I, such 


that reopening of his proceedings due to 


While 


would be warranted. 


I, the evidence proffered with 


the motion is insufficient to make a prima facie showing that Haitian 



to others who would do so. See 

(3d Cir. 2008) (“there is no evidence that 


Haitian I 


establish thatfi 


in the Haitian 


Rather, the 

|.” (internal citation and quotations omitted)); 

(3d Cir. 2007) (providing that an alien seeking nr»w |01g 


(b)(6) 


(b) (6) 


are due to Haiti's 
can 
(3d Cir. 


I y-m 

2005) (fact that Haitian national, if removed to Haiti, would be_ 

| ). And while the 

Haiti is understandable in his circumstances, 
insufficient to demonstrate 


respondent’s 



Based on the foregoing, the respondent has not demonstrated that reopening of these 
proceedings is warranted. We also do not find exceptional circumstances that would warrant 
reopening of these proceedings pursuant to our discretionary sua sponte authority under 8 C.F.R. 
§ 1003.2(a).‘ Accordingly, the following order will be entered. 

ORDER: The motion to reopen is denied. 



FOR THE BOARD 


2 Any request for the favorable exercise of prosecutorial discretion or for general humanitarian 
relief from removal would have to be raised directly with the Department of Homeland Security. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Prose 
APPLICATION: Reopening 


Date: 

NOV t 2 2015 


On October 21, 2002, the Board dismissed the responde nt’s appeal from Immigration Judge's 
December 13, 1999, decision denying his applications for 

This case was last before the Board on January 9,2003, when we denied the respondent’s motion 
to reopen. On September 3, 2015, the respondent filed the instant motion to reopen to reapply 

The motion is untimely and number-barred and will be 
denied. See sections 240(c)(7)(A), (C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§§ l229a(c)(7)(A),(CKi). 

The fili ng restrictions imposed on motions t o reopen do not apply to motions to reopen to 
reapply for based on circumstances or conditions arising in 

the alien’s country of nationality or the country to which the alien’s removal has been ordered, if 
such evidence is material and was not available and could not have been discovered or presented 
at the previous proceeding. See section 240(cX7)(C)(ii) of the Act; 8 C.F.R. § l003.2(c)(3Xii) 
The ali en, however, bears the “heavy burden” to show that the proffered evidence is material, 
reflects jj|^^^HJ|P|^HBBBJBJ|iiUh^ount^oniationalitv^n^uDpoits a prima facie 

2007), affd 

^^^^^|^|^^^^^^^^|(2^Ci^200o)^n^espondennia^io^lemonstrated that the 
exception applies to this motion. 



in his native 



The responde nt, who is of 
country, Pakistan_ 

jning to 

in Pakistan since 2010; an affidavit froml 



Pakistan, and that at the airport in Pakistan; and an excerpt 

from the 2014, U.S^epartmen^fStat^ountry Report for Pakistan. 

The new evidence reflect a in Pakistan to 

warrant reopening under section 240(c)(7)(C)(ii) of the Act. 

(“In determinin g whether evidence accompanying a motion to reopen demonstrates a material 

would justify reopening, we compare the evidence of country 

conditions submitted with the motion to those that existed at the time of the merits hearing 

some Pakistani^^itti^|liiili|^^t|jBimm|jH|||||m|jHijj||il|ttk in response the 









1(b)(6) 



See Exhibit 44 at 6-8. The new evidence reflects the continuation of 
to the present. 1 

In su m, reopening to enable the re spondent to reapply 
basedon^^^^^H^^^^^^^I is not warranted. Further, it has not been shown that any 
l^^^^^^^^^^^^^^^applies to this motion, or that an exceptional situ ation is present 
in this case to warrant reopening pursuant to our limited sua sponte authority. See 

(BIA 1997); 8 C.F.R. §§ 1003.2(a), (c)(3). Accordingly, the respondent’s 
untimely, number-barred motion to reopen will be denied. 


ORDER: The motion to reopen is denied. 


P<- 

FOR THE BOARD 


The Immigration Judge noted that the respondent’s parents immigrated to Pakistan from India 
in 1947. See Immigration J udge’s Decision at S. Wi th the motion, the respondent has an articles 
reflecting th e history of the in Pakistan along ethnic lines as told from 

(ke., immigrants from India to Pakistan, and their descendants). Upon co mparison 
of this article to the evidence of record, we find that the r espondent has not shown a 

of Pakistan since the Immigration 


Judge’s decision to warrant reopening pursuant to the 
the filing restrictions. 
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ON BEHALF OF DHS: Mele Moreno 

Assistant Chief Counsel 

APPLICATION: Reopening 


On July 22, 2015, the Board dismissed the respondent’s appeal from the Immigration Judge’s 
March 23, 2015, decision denying his applications for adjustment of status and concurrent 
waivers of inadmissibility. On January 8, 2016, the United States Court of Appeals for the 
Second Circuit granted the respondent’s motion to withdraw his petition for review of the 
Board’s decision, and terminated the judicial proceedings. See Mughal v. Lynch, No. 15-2673 
(2d Cir. 2016). On January 11, 2016, the respondent filed the instant untimely motion to reopen 
with the Board. See section 24Q(c)(7)(C)(i) of the Immigration and Nationality Act. 8 U.S.C. 
§ 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(cX2). See also Chen v. Gonzales, 492 F.3d 153 (2d Cir. 
2007) (holding that the time limit imposed on motions to reopen in immigration proceedings was 
not equitably tolled while the alien’s petition for judicial review remained pending). The 
Department of Homeland Security opposes this motion. The motion will be denied. 


The respondent seeks reopening to apply for 




his native country, Pakistan. The respondent [ 
in Pakistan because of his and because he is seen to be a 

United States citizen. 1 He claims that in 2006, 

in “ North-West” Pakistan. See Motion to Reopen at 3. In 20 10, the 
responde nt and his brother friends, 

but were S21B^ In^gj 201 5, the respondent’s brother 

\. The respondent asserts that his brother 
while he was making arrangements for the respondent’s return to Pakistan. Id. 



Tire respondent now 
Pakistan, and asserts that 


|(b) (6) 

(b)(6) 

tm(b) (6) 

■ in 
lid, at 


Id. at 3. In support of his claim, the respondent has 

offered 


1 The respondent’s United States citizenship was revoked on August 4, 2013. 













his own statement and affidavits from relatives, a neighbor, and a friend in Pakistan; 
documentation in support documentation relating to his brother’s and 

media articles and reports pertaining to conditions in Pakistan. 

The 90-day filing deadline imposed on motions to reopen before the Board does not apply to 
motions to reopen to reapply based on 

alien’s of nationality or the country to which 

the alien’s removal has been ordered, if such eviffetifeis material and was not available and 
could not have been discovered or presented at the previous hearing. See 
section 240(c)(7)(C)(ii) of the Act; 8 C.F.R. § 1003.2(c)(3)(ii). The alien bears the “heavy 
burden” to show that the proffered evidence is material, reflects ^^^^^HH^HHarising 
in the country of nationality, and supports a pri ma facie case for a grant 

(BIA 2007), ^2d Cir. 200$). 

The respondent has not met this burden. 


The record before the Immigration Judge in 2014 and 2015 did not include country 
conditions evidence. At that hearing, the respon dent did not me ntion 

Pakistan, despite his current claims that he was when he visited in 2010 and 

The responden t design ated Pakistan as the country of removal and did not 
indicate that he wished to a pply fo r Tr. at 37, 83-85. Except for the evidence regarding 

the respon dent’s brother’s th e evidence offered with this motion largely pertains to 

conditions in Pakistan prior to the respondent’s removal hearing. 

Considering the proffered evidence of cu rrent conditions in Pakistan (Motion Ex hibits B-E, I, 
O), we fmd that the motion does not reflect to excuse the 

untimeliness of the respondent’s motion. Id, at 253 (“[i]n determining whether evid ence 

accompanying a motion to reopen demonstrates a that 

would justify reopening, we compare the evidence of country conditions submitted with the 
motion to those that existed at the time of the merits hearing belo w” ' ); se ction 240(c)(7)(C)(ii) of 
tire Act; 8 C.F.R.§ 1003.2(c)(3Xii)- The respon dent’s brother’s j^j] is certainly unfortunate. 
However, we are not persuaded that even taking into consideration the evidence 

presented claiming that it was somehow tied to th e brother’s efforts to prepare for the 

respondent's return to Pakistan, is sufficient to show 

This ^^^articularly in view of the fa ct that the respond ent made no effort to seek [BI^Bathis 
hearing, even though he now says was when he was there in 20 10. Further, the 

country condition s evidence presented shows that ongoing and continuing 

for United States citizens in Pakistan predate these removal proceedings. See 
Motion Exhibits I-O. 


Finally, it has not been shown tha t any other exception to the filing deadline applies to this 
motion or that is present in this case to warrant reopening pursuant to the 

Board’s limited sua sponte discretion. See Matter of J-J-, 21 I&NDec. 976, 984 (BIA 1997); 8 
C.F.R. §§ 1003.2(a), (c)(3). 

Accordingly, the respondent’s untimely motion to reopen will be denied and the following 
order will be entered. The respondent’s request for a stay of removal is also denied. 
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ORDER: The motion to reopen is denied. 

fYis — 

FOR THE BOARD 
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MOTION 


Date: 
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ON BEHALF OF RESPONDENT: Jeffrey B. Rubin, Esquire 
CHARGE: 

Notice: Sec. 212(aX6)(AXi), I&N Act [8 U.S.C. § 1182(aX6XA)(i)] - 
Present without being admitted or paroled 

APPLICATION: Reconsideration 


This case was last before the Board on April 10, 2015, when we dismissed the respondent’s 
appeal of the Immigration Judge’s March 2, 2012, decision for a second time. The respondent 
has now filed a motion to reconsider. The motion will be denied. 

This case was originally before the Board on October 31, 2013, when we dismissed the 
respondent’s appeal of the Immigration Judge’s March 2, 2012, decision denying his motion to 
reconsider. Oil May 30, 2014, the United States Court of Appeals for the First Circuit, where 
this case arises, remanded the case to the Board for further consideration of our decision finding 
the respondent’s conviction for the offense of assault and battery with a deadly or dangerous 
weapon in violation of Massachusetts General Laws chapter 265 section 15A to be a crime 
involving moral turpitude rendering him ineligible for cancellation of removal under section 
240A(b) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(b). On April 10, 2015, we 
issued our decision again dismissing the respondent’s appeal. Specifically, we issued a lengthy 
decision finding the respondent’s conviction to be a crime involving moral turpitude based on 
our long-standing precedent holding that such an offense involves moral turpitude. 

Subsequent to our last decision, the Attorney General vacated the decision in Matter of 
Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008). See Matter of Silva-Trevino, 26 I&N Dec. 550 
(A.G. 2015). In his decision, the Attorney General advised that the Board is no longer to apply 
the three-step framework of Silva-Trevino in determining whether an offense is or is not a crime 
involving moral turpitude. See id . However, in his decision, the Attorney General specifically 
stated that he does not intend to affect the Board’s determinations as to whether or not an offense 
entails “reprehensible conduct committed with some degree of scienter,” and is or is not a crime 
involving moral turpitude for that reason. See id. at 553 n.3. We acknowledge that our prior 
decision finding that the respondent's conviction for assault and battery with a deadly or 
dangerous weapon is a crime involving moral turpitude was made prior to the vacatur of Matter 
of Silva-Trevino. 





(b)(6) 


However, our prior decision is based on the application of our well-established precedent 
decisions relating to whether particular “assault” offenses involve the necessary reprehensible 
conduct and degree of scienter to be crimes involving moral turpitude and is not dependent on 
the application of the framework set forth in Matter of Silva-Trevino. See Matter of O-, 3 I&N 
Dec. 193 (BIA 1948); see also Matter of Ahortalejo-Guzman, 25 I&N Dec. 465,466 (BIA 2011) 
(noting that “the use of a deadly weapon” is an “aggravating factor that indicates the 
perpetrator's moral depravity” such that the general rule that simple assaults do not involve 
moral turpitude does not apply); Matter ofSanudo, 23 I&N Dec. 968, 171 (BIA 2006) (“assault 
and battery with a deadly weapon has long been deemed a crime involving moral turpitude by 
both this Board and the Federal courts, because the knowing use or attempted use of deadly force 
is deemed to be an act of moral depravity that takes the offense outside the ‘simple assault and 
battery’ category.”). 

Therefore, our previous finding that the statute which, by definition, requires either the 
intentional application of force by use of a dangerous weapon and/or the intentional commission 
of a reckless or wanton act (defined as more than gross negligence) with a dangerous weapon 
resulting in physical or bodily injury that interferes with the victim’s health or comfort involves 
moral turpitude based on the accumulation of “aggravating factors” is not affected, adversely or 
otherwise, by the vacatur of Matter of Silva-Trevino. As such, we find it unnecessary to address 
the respondent’s arguments regarding the use of the “realistic probability” test inasmuch as our 
decision in this case does not rely on the application of the “realistic probability” standard. 

However, we will address, and dismiss, the respondent’s contention that section 15A is not 
a crime involving moral turpitude because a “dangerous” weapon under Massachusetts law 
includes common objects that are not categorized as “deadly weapons.” In this regard, we do not 
find this to be a distinguishing factor because it is the defendant's use of the ordinary object in 
a dangerous manner which is the vile act. See Commonwealth v. Tevlin, 433 Mass. 305 (Mass. 
Sup. Ct. 2001) (whether a weapon is found dangerous depends on the characteristics of the 
object, the way in which the defendant manipulated it, and the details surrounding the assault and 
the use of the instrument). Further, the requirement of a “dangerous” weapon, rather than 
“deadly” weapon, does not alter our conclusion because “dangerous” still invokes a high level of 
potential harm that takes the nature of the offense outside that of a simple assault. See 
United States v. Hart, 674 F.3d 33, 42-43 (1st Cir. 2012) (an otherwise innocent instrument is 
considered a dangerous weapon if, “as used by the defendant, [it] is capable of producing serious 
bodily harm”) (internal citations and quotation marks omitted); see also Commonwealth 
v. Appleby , 380 Mass. 296 (Mass. Sup. Ct 1980) (explaining that the criminal law of assault and 
battery by a dangerous weapon expresses society's desire to punish the use of an instrument 
capable of producing serious bodily harm). 

Accordingly, the motion will be denied. 

ORDER: The motion is denied. 
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SEP -92015 


This case was last before us on September 22,1998, when we entered a final administrative 
order dismissing the respondent’s appeal. On June 2, 2015, the respondent submitted the instant 
motion to reopen and remand pursuant to 8 C.F.R. § 1003.2. The Department of Homeland 
Security (DHS) has not responded to the motion. The motion has been filed out of time, and it 
will be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See 8 C.F.R. § 1003.2(c)(2). There is no time limit on the 
filing of a motion to reo pen if t he basis of the motion is to a pply for 

on in ib^oumpHiHiafionality 

onn^ountr^Hvmcn deportatio^^emovania^eer^rdered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 C.F.R. § 1003.2(c)(3)(ii); Matter ofS-Y-G -, 24 I&N Dec. 247 (BIA 2007), tiff'd Shaov. 
Mukasey , 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N- , 22 I&N Dec. 953, 958 (BIA 
1999). However, the respondent has not demonstrated that the exception applies to this motion. 

The resp ondent a native and citizen of China, applied for 

The Immigration Judge that he was not 

creaiDl^^^i^res£ onQen^eeK^^iav^us deportation proceedings reopened to apply for 

in China, his marriage an d the birth of his three 
iren hi the United States, and a claim China. 


offers his application, statement, and marriage certificate, his wife’s 

naturahKition certificate, his children’s birth certificates, and the paternity test results for the 
children indicating the probability that he is their father. 


He also offers correspondence from his counsel, the Nationality Law of the People’s 
Republic of China, the 1999 Chang Le City Family Planning Q&A Handbook, the Langqi Town 
Family Planning Q&A Handbook, the Ying Qian Town Family Planning Q&A Handbook, a 
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2003 Consular Information Sheet, a 2003 Administrative Decision of the Fujian Province Family 
Planning Administration, a 2005 Lianjiang County Guantou Township Committee Official 
Directive, Responses to Information Requests from the Immigration and Refugee Board of 
Canada, RespxR§sS' friwy, the Refugee Review Tribunal of Australia, inquiries and responses from 
the Mei Hao website, the Fuzhou Call Center for the Convenience of the People, and 

the Fujian Prdvlfl&f' ffa^lation and Family Planning Committee, documents that purport to be 
from the Ctij' Population and Family Planning Leadership Group, the Chinese 

Commumst Le City Shou Zhan Township Committee, the Shou Zhan Township 

Population and Family Planning Leaefertip Group, the Jin Feng Township Population and 
Family Planning Leadership Group, the Patmily Planning Leading Group of Tantou Town, the 
Lian Jiang County Population and Family Planning Leadership Group, and the Fuzhou City 
Mawei District Tingjiang Town People’s Government, reports and regulations from Quanzhou 
City Rural Area, Guhuai Town, Changle localities, Langqi Town, Cangshan District, Long Tian 
Township, Guantou Town, Xiuyu District, Xiang An, Guangze County, Zhangpu County, 
Nanyang Town, Sha County, and Ying Qian Town, responses to Freedom of Information Act 
(FOIA) requests and a FOIA appeal, portions of 2002 and 2004 State Department reports, a 
2007 report of investigation by the U.S. Citizenship and Immigration Services, portions of the 
1998, 2004, 2005, and 2007 Country Profiles on China, portions of the 1994, 1995, 2012, and 
2013 Country Reports on China, portions of the 2009 - 2014 Annual Reports of the 
Congig^i^nal-Hxecutive Commission onChin^CECCi^videnc^submitt^Mi^Tirelated 

Gem^l||pie opinion and vita of 
articles, and media reports. 1 






The respondent submits two groups of exhibits, both of which contain exhibits labeled A-J. 
To avoid confusion, we will refer to the type of document as well as the exhibit labti fe these 
exhibits. 
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The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Second Circuit, and we decline to apply the decisions that the respondent cites from outside of 
the Second Circuit. We will deny the respondent’s motion because he has not demonstrated 

China to warrant an exception to the time limit for 

mouonn^reopeii^n^i^a^io^staolishe d his prima facie eligibility fo r relief. See Matter of 
S-Y-G-, supra (a motion to reopen based also demonstrate 

that the respondent is prima facie eligible for the requested relief). 

We find that the e vidence regarding past and currentconditionyi^hinajj 

not sufficient to demonstrate a since the time of the 

respondent’s hearing in 1994. The evidence reflects that social compensation fees, loss of job, 
promotion, and education opportunity, expulsion fro m the party, destruction of property , and 

other administrative measures continue to be used to g ee 

e.g., Exhibit A, 2010 Annual Report of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual 
Report of the CECC at 151-158; Exhibit E, 2007 Country Profile, § IV; Exhibit SSS, § VII; 
Exhibit TTT, § IV(1) and (2); Exhibit UUU, § IV; Exhibit VW, § IV; Exhibit XXX, § VII; 
Exhibit BBBB at 26-27, 99-103; Exhibit CCCC at 18-19, 90-93; Exhibit DDDD at 22-23, 110- 
114; Exhibit EEEE at 54-57; Exhibit FFFFa^^9JjxhibmjHHl^^^^03-106. 
Moreover, the evidence indica tes that alleged in some 

areas of China have been a ^^^^^^(^^^^(^ncluam^n^un^HMn^espondent’s 
1994 proceedings. See, e.g.. Exhibit X XX, § VII. While some of the docume nts offered by the 
respondent announce renewed efforts have been in 

place since the 1980s, they do not describea^ ^^^^^^^^^^^^^^^^^^^^^^^Bor 

See, e g.. Exhibit U (response to a 2008 inquiry 

Province); Exhibit MM-OO, Jin Feng^ownshi^ReportsMExhibit^^^^T^antoi^^wn Notices. 

reflect that vary from 

locale to locale and fluctuate incrementaII>TTOnMiTn^^ime^5e^^!^xhtbiOC Quanzhou 
City Rural Area Report; Exhibit CC-FF, PP, and PPP, Changle City Population and Family 
Planning Bureau Notices and Announcements; Exhibit GG-II, Shou Zhan Township Committee 
Announcements; Exhibits KK-LL, Ying Qian Town Notices; Exhibits UU-WW, Langqi Town 
Reports; Exhibits AAA-DDD and FFF-HH H, Guantou Town Re ports. We conclude that the 
evidence not adequate to demonstrate in the 


The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Shao v. Mukasey, supra. The evidence reflects that China regards a child 
of Chinese nationals who have not permanently settled in another country as a Chin ese national, 
and that there have been reports of some areas 

of China contrary to the PpBjMH^^^^Exhibi^^OlWnnuaHRepoitof the CECC 
at 23-24, 116-120; Exhibin5^009 Annual Report of the CECC at 151-158; Exhibit E, 
2007 Country Profile, § IV; Exhibit SSS, § VII; Exhibit TTT, § IV(1) and (2); Exhibit UUU, 
§ IV; Exhibit WV, § IV; Exhibit XXX, § VII; Exhibit BBBB at 26-27, 99-103; Exhibit CCCC 
at 18-19, 90-93; Exhibit DDDD at 22-23, 110-114; Exhibit EEEE at 54-57; Exhibit FFFF at 56- 
59; Exhibit HHHH at 28-29, 103-106. However, it is pstahlisti tti»» 

likelihood that the respondent in this case will be | 
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amounting to his return to China underj|||jj^^^^^^^^^^Hbecausethe 

evidence does noHnoicate the likelihood of 

the United States. Id.; see Matter of H-L-H- & Z-Y-Z -, 25 I&N Dec. 209 (BIA 2010), rev’d in 
part, Huang v. Holder , 677 F.3d 130 (2d Cir. 2012) (U.S. State Department reports on country 
conditions are highly probative evidence and are usually the best source of information on 
conditions in foreign nations); Matter ofS-Y-G-, supra. 

The respondent from We give limited 

weight to the documents he offers that were submitted in jj(|jj^Jcasesofpersons from other 
areas of China who are not related to him because he has not shown that they are material to his 
claim nor demonstrated that the circumstances in those cases are the same as the circumstances 
in his case. See Exhibits QQQ, RRR, GGGG. 

The opinion of egarding 

China does no t support the r espondent’s claim of|_ 

states that “its continues to vary across space and time.' 

6. He does not ideiitif^air^docuineii^>^evidciic^ha^i^5ongiiltc(^or his “own research” on 
ofo than 
104 of the 201‘^AnmS^^^^^Ttn^CECC^m^Tecen^nlin^eports ( 2014-2015)" for his 
conclusions regarding/</., ^ 7-8. His opinion 
China does not cite instances of|" 
the United States. Therefore, we are unable to accord 

W., 18 . 


is 

affidavit sets forth her opinion as to the authenticity of several of the 
respondent’s foreign documents. See Exhibit JJ. However, her opinion speculates as to the 
credibility of the authors and the circumstances under which the documents were created, and we 
do not find it to be persuasive. 

showing 
] amounts to 

towing does not amount to 

“contains scant infonnation concerning the respondent’s fino j?ia] 
situation). He has not offered information t o | est ablist^n^cunenMinandaI situation nor 

adequate evidence to demonstrate that he would in China. See J 

|(2d Cir. 2014) (discussing the circumstances under 







We conclude that the respondent has not met the requirements of 8 C.F.R. 
§ 1003.2(c)(3Xii)- His evidence is not sufficient to establish aC 


4 
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or country conditions “arising in the country of nationality” so as to cre ate an ex cepti on to the 
time and number limitations for filing a late motion to reopen to apply for I 



sausnea ms ouraen to demonstrate 


| (BIA 2006). He has not 
tus deportation proceedings should be reopened. See 
Matter of Coelho, 20 I&N Dec. 464, 473 (BIA 1992). We find no basis to remand the record for 
further proceedings. Accordingly, as the motion exceeds the time limit for motions to reopen, it 
will be denied. 


ORDER: The respondent’s motion to reopen and remand is denied. 


Pi— 

FOR THE BOARD 
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i the United States. 

It is also asserted that 
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. Motion at 2,4-5; Exhs. A-D, F. 


of El Salvador has been 


1 The respondent did not apply for 
hearing, which concluded September 14,1990. 


during his deportation 


2 On May 18, 2016, the United States Court of Appeals for the Fifth Circuit de nied the 
respon dent’s petition for review of this Board decision. 

(5th Cir. 2016). 


































In addition, the respondent contends that after learning that he had been sending money to a 
cousin, in El Salvador 

explained that this cousin 

2015. The respondent 



El Salvador. However, the respondent has not compared, in any meaningful way, these 
conditions with those in existence at the time of his last hearing in September 1990, as relating to 
his current claims. Therefore, he has not shown that the conditions 

reported in the submitted background material are indicative of 


such that the late 



eligibility. 


3 In addition, the respondent has not identified or discussed the part of the submitted material 
that addresses and supports his specific claims that 


in the United Slates.” Motion at 4. 
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Based on the foregoing considerations, the respondent’s motion to reopen will be denied as 
untimely and number barred. The request for a stay of deportation pending adjudication of his 
motion to reopen will be denied as moot 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The request for a stay of deportation pending adjudication of the 
respondent’s motion to reopen is denied as moot 


\ FOR THE BOARD 
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APPLICATION: Reopening; reconsideration 


(b) (6) 


On June 9, 2003, the Immigration Judge ordered the respondent’s deportation to Colombia 
after finding that she had abandoned her applications for relief because she did not file the 
applications by May 2, 2003. 1 On August 11,2004, the Board dismissed the respondent’s appeal 
from the Immigration Judge’s June 9, 2003, decision, and on October 5, 2004, we denied the 
respondent’s motion to reconsider our August 11, 2004, decision. This case was last before the 
Board on February 10, 2016, when we denied the respondent’s untimely motion to reopen. The 
respondent has now filed a timely motion to reconsider our February 10, 2016, decision. See 
Matter o/O-S-G-. 24 I&N Dec. 56 (BIA 2006); 8 C.F.R. § 1003.2(b). To the extent that the 
respondent seeks to offer additional evidence for our consideration, the instant motion is also 
construed as an untimely, number-barred motion to reopea See Matter of Cerna, 20 I&N 
Dec. 399 (BIA 1991); 8 C.F.R. § 1003.2(c)(2). The Department of Homeland Security opposes 
this motion. The motion will be denied. 


The respondent has not shown that we erred as a matter of fact or law in our prior order 
denying her motion to reopen. See Matter of O-S-G-, supra In her prior motion, which was 
untimely by more than 11 years, the respondent raised an ineffective assistance of counsel claim 
against her former attorney. We found, however, that equitable tolling of the filing deadline was 
not warranted because the motion demonstrated neither that the respondent suffered prejudice as 
a result of her former attorney’s alleged deficient performance, nor that she exercised due 
diligence in bringing her ineffective assistance of counsel claim before the Board. See Avila- 
Santoyo v U.S. Attorney General , 713 F.3d 1357, 1362-65 (11th Cir. 2013); Dakane v. US. 
Attorney General, 399 F.3d 1269,1274 (11th Cir. 2004). 


1 On May 1, 1998, the Immigration Judge found the resp ondent deportable as charged , and 
denied her applications for a waive r of ina dmissibility and under 

former sections 212(c) and section i&ISHof the Immigratioi^n^Nationalit^Act^^J.S.C. 


_J^of the Immigration and Nationality Act, 8 
§§ 1182(c) and The respondent appealed, and on September 27, 2001, the Board 

remanded the record to the Immigration Judge to enable the respondent to reapply for the 
section 212(c) waiver and 











W) 


The respondent now argues that ‘through no fault of her own, [she] was never able to present 
her very winnable 212(c) waiver or her withholding case in Court.'’ See Respondent’s Motion 
at 2. It is well established, however, that if an application or supportive documentation is not 
filed within the time set by the Immigration Judge, the opportunity to file that application shall 
be deemed waived. See Matter o/R-R-, 20 I&N Dec. 547, 549 (BIA 1992) (“The Board has long 
held that applications for benefits under the Act are properly denied as abandoned when the alien 
fails to timely file them”); 8 CF.R. § 1003.31(c) (“If an application or document is not filed 
within the time set by the Immigration Judge, the opportunity to file that application or document 
shall be deemed waived”). In the respondent’s case, the Immigration Judge afforded her a full 
and fair opportunity to prepare and submit the applications for relief. 

As noted in our prior order, the respondent was present with her former attorney when the 
Immigration Judge instructed her to file the applications by May 2, 2003. The attorney 
subsequently withdrew her representation prior to the deadline. Although the respondent asserts 
that the attorney did not inform her of the intention to withdraw representation, or that 
representation had been withdrawn, the respondent has not satisfactorily challenged the basis of 
the attorney’s motion to withdraw, i.e., the attorney’s repeatedly unsuccessful attempts to contact 
the respondent. As the respondent’s former attorney no longer represented her on May 2, 2003, 
the failure to file the applications on or before that date has not been shown to be the result of 
ineffective assistance of counsel. 


Further, the respondent has not satisfactorily challenged our finding with regard to due 
diligence. In the instant motion, the respondent reiterates her assertion that she was unaware of 
the deportation order. See Respondent’s Motion at 9. Nevertheless, she has neither indicated 
when it was, during the 11-year period she seeks to toll, that she became aware of the alleged 
ineffective assistance of counsel, nor shown when she finally attempted to seek information 
regarding the status of her case. 


7 

In sum, we remain unpersuaded that equitable tolling is warranted in this case." In the instant 
motion, the respondent further argues that she is not guilty of the criminal offense underlying her 
deportability. The respondent has also offered additional evidence, including affidavits attesting 
to her character, equities acquired in the United States, and the putative hardship to the 
respondent and her family as the result of deportation. We emphasize, however, that the 
respondent’s conviction remains viable for immigration purposes unless and until it is overturned 
by a criminal court. See Matter of Ponce de Leon, 21 I&N Dec. 154 (A.G. 1997; BIA 1997, 
1996). We also note that the documentation offered with the respondent’s motions does not 
include evidence reflecting 

pursuant to | 

(BIA 2007) (noting that it is the respondent’s heavy burden to show, inter 


in Colombia to support reopening for 



alia, that the proffered evidence is material and reflects 


arising in the 


2 New evidence that the respondent’s former attorney has been subject to disciplinary action 
would not affect this finding, as it has not been shown that the adverse action against the attorney 
was in any way related to the attorney’s representation of the respondent in these proceedings. 
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country of nationality). Finally, we acknowledge that the respondent has strong ties to the 
United States, including ties acquired after the initiation of these proceedings in 1996. We also 
recognize that deportation will likely result in hardship. Nevertheless, the instant motion does 
not demonstrate an exceptional situation to warrant the exercise of the Board’s limited sua sponte 
authority to reopen the proceedings or to reconsider a prior Board order. See Matter of G-D-, 
22 I&N Dec. 1132, 1133-34 (BIA 1999) (“As a general matter, we invoke our sua sponte 
authority sparingly, treating it not as a general remedy for any hardships created by enforcement 
of the time and number limits in the motions regulations, but as an extraordinary remedy 
reserved for truly exceptional situations”). Accordingly, the respondent’s motion to reopen and 
reconsider will be denied. 

ORDER: The motion to reopen and reconsider is denied. 
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CERTIFICATION 

ON BEHALF OF RESPONDENT: Anni-Michele Z. Jean-Pierre, Esquire 
CHARGE: 

Notice: Sec. 212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § 1182(a)(7)(A)(i)(I)] - 
Immigrant - no valid immigrant visa or entry document 

APPLICATION: 


The respondent, a native and citizen of Mexico, appeals from the Immigration Judge’s 
January 14, 2016, decision denying his applications for under section of the 

Immigration and Nationality Act, under section 

of the Act, and 

1 The respondent’s request for oral argument is denied; his request for a 
waiver of the appellate filing fee is granted. See 8 C.F.R. §§ 1003.1(e)(7), 1003.8(a)(3). The 
Immigration Judge’s decision will be affirmed, and the appeal will be dismissed. 

We review findings of fact, including credibility findings and determinations as to 
the likelihood of future events, under the “clearly erroneous” standard. See 8 C.F.R. 
§ 1003.1 (d)(3)(i); Ridore v. Holder, 696 F.3d 907 (9th Cir. 2012); Matter ofZ-Z-O-, 26 I&N 
Dec. 586 (BIA 2015); Matter of S-H-, 23 I&N Dec. 462 (BIA 2002). We review questions of 
law, discretion, or judgment, and all other issues de novo. See 8 C.F.R. § 1003.1(d)(3)(ii). 



1 Although the Notice of Appeal was filed after the regulatory filing deadline, we grant the 
respondent’s “Motion to Accept Untimely Filing” and review this case pursuant to our 
certification authority. See 8 C.F.R. § 1003.1(c). 
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‘ On appeal, the respondent argues that the Immigration Judge erred in denying his application 
for (Notice of Appeal at 2; Respondent’s Brief at 7-12). 2 The 

respondent also argues that the Immigration Judge erred in not granting administrative closure of 
the proceedings (Notice of Appeal at 2; Respondent’s Brief at 6-7). 


We find no reason to disturb the Immigration Judge’s determination that administratively 
closing the proceedings was not appropriate under the circumstances presented (I.J. at 5-6). As 
the Immigration Judge observed, the respondent, who was represented by counsel during the 
proceedings below, did not request administrative closure (I.J. at 5). However, the Immigration 
Judge considered administrative closure as a potential safeguard, given that the respondent was 
found to be mentally incompetent for purposes of removal proceedings (I.J. at 3, 5). The 
respondent, on appeal, has not specified how the safeguards of assignment to a mental health 
docket, questioning tailored to ascertain competency, granting of continuances, and appointment 
of counsel were insufficient to protect his rights and privileges in removal proceedings (I.J. at 4). 
See Matter of M-A-M-, 25 I&N Dec. 474, 481 (BIA 2011) (citing section 240(b)(3) of the Act, 
8 U.S.C. § 1229a(b)(3)). Rather, he contends that his “active psychotic symptoms prevented him 
from having meaningful access to due process because of his inability to accurately understand 
his proceedings and participate in them” (Respondent’s Brief at 7). 

We disagree with the contention that a respondent is denied due process because he or she 
cannot understand or meaningfully participate in removal proceedings. Instead, as discussed in 
Matter of M-A-M-, a respondent may receive a fair hearing, despite his or her inability to 
understand the nature and object of the proceedings, if his or her rights and privileges are 
adequately safeguarded. See Matter of M-A-M-, supra , at 479, 482. Aside from suggesting, 
through counsel, that his mental health condition affected the content of his testimony, the 
respondent has not specified how the safeguards applied were inadequate to ensure a full and fair 
hearing. To that end, he has not asserted that counsel was without sufficient, relevant 
information to allow for challenges to removability and claims for relief to be presented on his 
behalf. See (BIA 2015) (explaining that where [g| 

WKKBk applicant cannot provide reliable testimony, the Immigration Judge should focus on 
whether the applicant can meet his burden of proof based on objective evidence of record and 
other relevant issues). 

Moreover, the respondent has not identified the particular purpose that administrative closure 
would serve in these proceedings. In Matter of M-A-M -, we noted that administrative closure 
could be appropriate in some cases involving incompetent aliens, “while other options are 


2 The respondent has not specifically challenged the Immigration Judge’s determination that he 
is ineligible for for having been convicted of a particularly 

serious crime (I.J. at 15-17). See sections of the Act; 

Accordingly, we need not address the respondent’s eligibility 
.See, e.g., | 

(BIA 1999) (expressly declining to address an issue not raised by a party on appeal); | 

(BIA 1988) (same). 
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explored, such as seeking treatment for the respondent.” Matter of M-A-M -, supra, at 483. Here, 
the respondent did not articulate, either before the Immigration Judge or on appeal, the objective 
that would be pursued were the proceedings to be administratively closed. Under these 
circumstances, we will affirm the determination that sufficient safeguards were in place in order 
to proceed fairly and adjudicate the respondent’s application for 

(I.J. at 3-6). Thus, notwithstanding the respondent’s appellate argument, we conclude that he has 
not established that he was deprived of the right to due process (Respondent’s Brief at 12). 
See id at 479, 482; see also Vargas-Hernandez v. Gonzales, 497 F.3d 919, 926-27 
(9th Cir. 2007) (“Where an alien is given a full and fair opportunity to be represented by counsel, 
to prepare an application for ... relief, and to present testimony and other evidence in support of 
the application, he or she has been provided with due process.”). 

Furthermore, we find no reason to disturb the Immigration Judge’s determination that the 
respondent did not meet his burden of proof to establish that 


BHHHI’ if removed to Mexico, due to 
■ (I.J. at 19-25). See \ 

(9th Cir. 2011); 

(9th Cir. 2003). On appeal, the respondent argues that evidence of record demonstrates that 




(Respondent’s Brief at 8-10). However, the respondent has not specifically addressed the 
Immigration Judge’s determination that the present record does not establish the “specific intent” 
(I.J. at 22). See (“In order to constitute 

m ■ wmm 

(9th Cir. 2011). 

The Immigration Judge found, based on background evidence in the record, including the 
Bureau of Democracy, Human Rights and Labor, U.S. Dep’t of State, Mexico Country Reports 
on Human Rights Practices - 2014 , that^^|^m[^^Bmim|H 

in Mexico (I.J. at 22-23; Exh. 11, Tab S at 397, 401-02; Exh. 12 at 29). 
The Immigration Judge acknowledged that the 2010 report from Disability Rights International 
(“DRI”), entitled “Abandoned & Disappeared: Mexico’s Segregation and Abuse of Children and 
Adults with Disabilities,” indicates that [ 


(I-J- at 23; Exh. 11, Tab S at 390-99). The respondent points to DRI reports 
on appeal to support his assertion however, we find no 

clear error in the Immigration Judge’s assessment of the relevant country conditions evidence in 
the record as a whole (I.J. at 22-23; Respondent’s Brief at 8-10). See generally 

(indicating that the Board reviews for clear error an Immigration Judge’s 
findings regarding the sufficiency of evidence of 

In that regard, we find no clear error in the determination that the present record shows that 
in the Mexican 

|, and thus, we will affirm the ruling that the respondent did not meet his burden of 
proof to establish that | 
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(I .J. at 23-24). See generally ( 

(9th Cir. 2008) (observing that [gfgB requires the “specific intent of 

someone —either 

(emphasis in original). Additionally, based on the Immigration Judge’s 
assessment of the evidence, we find no legal or clear factual error in the Immigration Judge’s 
determination that the totality of the evidence does not demonstrate that [ 

(I.J. at 


We also find no clear error in the Immigration Judge’s assessment that the respondent’s 
asserted is based on a series of suppositions, and he did not show that each 

hypothetical event that might lead to fl-J- at 24-25; 

Exh. 11). See (A.G. 2006) (observing that the evidence 

must “establish that each step in the hypothetical chain of events is more likely than not to 
happen”). The Immigration Judge observed that the respondent was never [gJgHHHHHHI 

JBBMMHMMBHHMMflBHBMMBBHflHBBBBBHHMNHMPM Mexico and 
that, after (I.J. 24). Although the 

respondent notes on appeal that he had not prior to these 

proceedings, we are unpersuaded that the Immigration Judge erred in determining that he did not 
establish that 

HHBRB given his family connections in the United States and Mexico (I.J. at 24; 
Respondent’s Brief at 11). 

In addition, we find no reason to disturb the Immigration Judge’s determination that the 
respondent did not meet his burden of proof to establish that I 



from the 

United States (I.J. at 25-26). See The Immigration Judge 

acknowledged the background evidence that indicates thatggBBHBHHHBHBBHHI 

(IJ. at 25-26; Exh. 11, Tab K at 212-13, Tab J at 210, Tabs L-O, 
Tab M at 227). However, we find no legal or clear factual error in the Immigration Judge’s 
determination that the evidence does not establish that [B3BHHHHHHHHHHHHHH 

*bat are tantamount to 

(I.J. at 25-26). C/ [g| ■ (9th Cir. 2011) (noting that 

BHHHHflM evidence did not, “under the specific circumstances of th[e] case,” 
establish that the applicant would be^^^^^^^^^B) (emphasis in original). 

Moreover, we find no clear error in the Immigration Judge’s ruling that the respondent did 


[(b)(6) 

□ 


(b)(6) 

because of his 

(b) (6) 


particularly in light of the fact that he was 
following his removals in 2010 and 2014 and was able to work in Mexico and live in several 
places, including with his father’s family and his aunt (I.J. at 26; Exh. 11). See[ 


In view of the foregoing, we will affirm the Immigration Judge’s denial of the respondent’s 
application for Accordingly, the following order will be entered. 
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* ORDER: The decision of the Immigration Judge dated January 14, 2016, is affirmed, and the 
appeal is dismissed. 
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Falls Church, Virginia 22041 


File: 



- Houston, TX 


Date: 
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In re: 



IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Anne E. Kennedy. Esquire 


ON BEHALF OF DHS: Nora E. Norman 

Assistant Chief Counsel 


APPLICATION: Reopening 

The respondent has filed a motion to reopen, based on a Texas criminal court vacating the 
respondent’s conviction. See generally Matter of Pickering, 23 l&N Dec. 621 (BIA 2003); 
Matter of Chavez, 24 l&N Dec. 272 (BIA 2007). The Department of Homeland Security 
opposes the motion, which will be granted. 

The state court order indicates, inter alia, that the respondent's defense counsel did not advise 
him that his guilty plea may have adverse immigration consequences. Under the circumstances, 
we will sua sponte reopen the proceedings. On remand, the Immigration Judge may receive 
additional evidence appropriate to the full resolution of this matter, including additional charges 
of removability, if any. See 8 C.F.R. §§ 1003.30 and 1240.10(e). Accordingly, the record will 
be remanded to the Immigration Judge for further consideration of the respondent’s removability 
in light of the evidence of the vacated conviction, and for further consideration of the 
respondent's eligibility for relief. 

ORDER: The respondent’s removal proceedings are reopened. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings not inconsistent with this order. 
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IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Ira J. Kurzban, Esquire 

ON BEHALF OF DHS: Wen-Ting Cheng 

Chief Counsel 

APPLICATION: Reconsideration; reopening 


The respondent has filed a motion for sua sponte reconsideration and/or reopening of his 
deportation proceedings, pursuant to 8 C.F.R. § 1003.2(a). 1 The Department of Homeland 
Security (DHS) has filed a brief in opposition to the motion, and the respondent has filed a reply 
to the DHS’s opposition brief. 


The factual and procedural history of this case is protracted and known to the parties, and 
will only be discussed insofar as is pertinent to our present decision on this motion. The 
res pondent ent ered the United States as a lawful permanent resident in April 1976 when he was 
an child. He was placed in these depo rtatio n proceedings by the former Immigration 

and Naturalization Service (INS) as a result of his 1991 comictions under New York penal 

law for attempted murder and firearms offenses for which he was sentenced to term of 
imprisonment of 3 1/3 to 10 years. 2 He was charged with being deportable for being convicted 
of an aggravated felony under former section 241(a)(2)(A)(iii) of the Immigration and 
Nationality Act, 8 U.S.C. § 1251(a)(2)(AXiii) (1994), and for being convicted of a firearms 
offense under former section 241(a)(2)(C) of the Act. 


An Immigration Judge found the respondent deportable as charged, but terminated his 
deportation proceedings after granting him a waiver of inadmissibility under former 
section 212(c) of the Act, 8 U.S.C. § 1182(c) (repealed 1996), with respect to his aggravated 
felony charge, and granting his application for adjustment of status under section 245 of the Act, 
8 U.S.C. § 1255. The INS appealed from that decision. On November 7, 1995, the Board 


1 The respondent’s motion also addresses the separate removal proceedings that were conducted 
against him in the Immigration Court in Bradenton, Florida. A separate order will be issued in 
the respondent’s removal proceedings this same date. 

2 The respondent was granted temporary release status (“Work Release”) in flU 1993 as a result 

of his “good behavior” while incarcerated. His release was terminated 1993 not 

because of any misconduct on his part, but apparently because it was determined that his 
immigration status made him ineligible for that program. 
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dismissed the KNS^Sl appeal from the Immigration Judge’s decision. On March 26, 1997, 
however, the Hoard-stented the INS’s. motion for reconsideration and, without remanding the 
case for fusth&r fatS-finding, vacated the November 7, 1995, Board decision. The Board 
concluded that the respondent had not been eligible for section 212(c) relief at the time we issued 
our November 7, 1995, decision based on evidence presented by the INS with its motion to 
reconsider reflecting that as of October 19, 1995, the respondent had served 5 years and 14 days 
in prison. W e ordered the respondent deported to United Kingdom, his country of nationality. 
On 1 998, the United States Court of Appeals for the Second Circuit dismissed the 

respondent’s petition for review of the Board’s March 26,1997, decisicri'fttf tack of jurisdiction. 

Sometime in 2002, the respondent briefly departed the United States on a business trip. 
Upon seeking reentry to this country in Miami, Florida, he was placed in removal proceedings as 
an arriving alien, largely due to the existence of his prior deportation order and its underlying 
circumstances. The respondent ultimately was ordered removed by an Immigration Judge in a 
decision that was affirmed by the Board, without opinion, on November 25,20TII. A petition for 
review of that Board decision is pending before the United States Court of Appeals for the 
Eleventh Circuit. 


Thereafter, onC 


2003, the United States District Court for the Southern District 
of New York vacated our March 26, 1997, deportation order after concluding that it was entered 
in violation of the respondent’s due process rights. The court noted in part that the “new” 
evidence that INS presented after the Board’s November 7, 1995, decision had not been offered 
by the government in a timely manner and the Board’s consideration of that evidence violated 
the restrictions placed by regulation on the Board’s authority to grant motions to reconsider. The 
district court then reinstated our original November 7, 1995, decision, which had dismissed the 
INS’s appeal from the Immigration Judge’s grant of adjustmen t of a status in conjunction with a 

(S.D.N.Y.). As a result of this 


212(c) waiver. See _ 

decision, the DHS issued the respondent a new “green card” and permitted him to exit and re¬ 
enter the country as a lawful permanent resident on several occasions. 


However, some three years later, the United States District Court judge’s order was 
vacated by the United States Court of Appeals for the Second Circuit based on intervening 
statutory law that divest ed the district court of jurisdiction to ent ertain challenges to removal or 
deportation orders. See (2d Cir. Sept. 20, 2006). The 

Second Circuit converted the respondent’s habeas petition into a petition for review, and then 
transferred the petition for review to the Eleventh Circuit. J 


Then on 2008, the respondent received a full and unconditional pardon by the 

then-governor of New York of all of the convictions underlying his final order of deportation. 
The Governor urged that the respondent be granted relief from deportation. 


3 We also note that the respondent filed a petition for de novo review of the denial of his petition 
for naturalization with the United States District Court for the Southern District of New York. 
That petition was dismissed 2016. 
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The instant motion and related filings advance many arguments regarding the propriety of 
the Board’s previous actions and the appropriate ultimate disposition of this case. Relying on the 
departure bar regulation at 8 C.F.R. § 1003.2(d) and Zhang v. Holder, 617 F.3d 650 (2d Cir. 
2010), the DHS initially contests our authority to reopen these proceedings sua sponte due to J ne 
respondent’s brief departure from the country in 2002, after we issued our March 26, 1997. 
deportation order against him. However, as discussed below, we deem subsequent events ir hy 
case to have rendered the basis of our March 26, 1997, deportation order moot. As such, and 
under the unusual facts and posture of this case, we are not p®*uaded that we lack jurisdiction to 
exercise our sua sponte authority in these proceedings. 


On March 26,1997, our sole basis for revisiting our affirmance of the respondent’s grant 
of adjustment of status was our conclusion that the respondent in fact had not been eligible for a 
section 212(c) waiver of his aggravated felony charge at the time of the Board’s November 7, 
1995, decision because the respondent had served more than 5 year’s incarceration by that date 
while the INS’s appeal was pending before the Board. However, we deem any issues pertaining 

— 9 2008 gubernatorial 


to the respondent’s eligibility for section 212(c) relief moot because the| 
pardon of the respondent’^199T'5S§victions, which formed the basis for his deportability, served 
to eliminate those convictjsrrf .yamigration purposes. See former section 241(aX2)(A)(iv) of 

the Act. Further, the inadmissible as an alien convicted of a crime involving 

moral turpitude, as the^^^.i^^s, because the pardon also effectively eliminated such 
inadmissibility. Nor, §J^|§|£££l in our November 7, 1995, decision, does possible 
inadmissibility based on the 1988 firearms conviction bar adjustment. See Matter of Gabryelsky, 
20 I&N Dec. 750 (BIA 1993). Due to the pardon, a 212(c) waiver is no longer necessary as it 
relates to the respondent’s 1991 convictions, including the aggravated felony charge. 


At the time of our November 7, 1995, decision, we reviewed the record then before us, 
and the arguments made by the INS, and we affirmed the Immigration Judge’s grant of relief. 
Nothing the DHS has pointed to in opposing the respondent’s present motion persuades us that 
the respondent was ineligible for adjustment of status, or undeserving of such relief in the 
exercise of discretion. Had the full gubernatorial pardon been granted at the time of the 
respondent’s deportation hearing, or at the time of our 1997 decision, there would have been 
nothing to prevent the respondent from being granted adjustment of status. And, the pardon 
would have strengthened the Immigration Judge’s and our decision to grant discretionary relief. 


The DHS continues to argue that the respondent is undeserving of relief in the exercise of 
discretion, but largely refers to the adverse matters considered by the I mmi gration Judge and the 
Board some two decades ago. The Immigration Judge found that the respondent had been 
rehabilitated and merited discretionary relief at that time. In our decision of November 7,1995, 
we also found that the respondent was rehabilitated and that his equities outweighed the adverse 
factors. Both decisions discussed in detail the many favorable considerations present in this case. 
The fact that the then-detained respondent was granted relief was extraordinarily unusual and 
speaks to the unusual facts and circumstances that were presented in this case. If anything, the 
intervening years have shown that judgment to have been correct, and we are not persuaded that 
any basis has been shown for reversing that discretionary determination. 
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Considering the totality of the circumstances, we will sua sponte reconsider and vacate 
our March 26, 1997, decision in these proceedings. Doing so leaves ip place Bur November 7, 
1995, decision that upheld the Immigration Judge’s grant of adpi^ijiehf of status to the 
respondent and his termination of these deportation proceedings. The respondent, therefore, is 
considered burned his status as a lawful permanent resident of the United States. The 

following orders entered. 4 

OREg^; ;^kiotion for sua sponte reconsideration of the Board’s March 26, 1997, 
decision in these proceedings is granted and that decision is vacated. 

FURTHER ORDER: The Board’s decision dated November 7, 1995, is reinstated and 
the government’s appeal from the decision of the Immigration Judge granting of the respondent’s 
application for adjustment of status and ordering his deportation proceedings terminated remains 
dismissed. 




4 The parties should advise the United States Court 
entry of the Board’s decisions in this case. 


of Appeals'!*? -Seventh Circuit of the 
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ON BEHALF OF RESPONDENT: Prose 

ON BEHALF OF DHS: Michael G. Dreher 

Assistant Chief Counsel 


APPLICATION: Reopening; reconsideration 


FEB 2 9 2016 


The respondent has filed a timely motion requesting the Board reconsider our decision of 
December 31, 2015, dismissing his appeal. He also seeks reopening on the basis of ineffective 
assistance of counsel. The Department of Homeland Security opposes the respondent’s motion. 
The respondent’s motion will be denied. 

A motion to reconsider must establish an error of fact or law in the decision for which 
reconsideration is being requested. 8 C.F.R. § 1003.2(b)(1). The respondent argues that the 
Board erred in stating “that the records established a Youthful Offender conviction for the crime 
of arm robbery,” as his youthful offender conviction was not for armed robbery (Motion to 
Reconsider at 6). However, the Board actually stated that the respondent ‘"was found to be a 
youthful offender [...] as a consequence of an armed robbery” (Board Decision of Dec. 31, 2015, 
at 1). 

The Board did not err in considering the conduct which underlay the respondent’s youthful 
offender status, even if it did not result in a conviction for armed robbery. See, e.g.. Matter of 
Grijalva, 19 I&N Dec. 713, 722 (BIA 1988) (advising that in cases involving discretionary relief, 
all relevant factors concerning criminal history, including arrests not resulting in a conviction, 
and information contained in police reports should be considered). The request for 
reconsideration will be denied. 

A motion to reopen must establish the existence of new, previously unavailable evidence. 
8 C.F.R. § 1003.2(c)(1). In addition, the party requesting reopening bears the burden of 
demonstrating that the new evidence would likely impact the outcome of the proceedings. 
Matter of Coelho, 20 I&N Dec. 464 (BIA 1992). In the context of a motion to reopen on the 
basis of ineffective assistance of counsel, the alien must establish that prior counsel’s conduct 
was deficient and that the deficiencies prejudiced the alien, and to this end must comply with the 
procedural requirements of Matter of Lozada , 19 I&N Dec. 688 (BIA 1988). The respondent’s 
motion has substantially complied with the requirements of Matter of Lozada. 

We are not persuaded that the respondent was prejudiced in this case. The respondent argues 
that prior counsel neglected to present additional tax records, did not inform the respondent’s 







daughter of the hearing date such that she could provide testimony, and did not submit evidence 
of the respondent’s registration with the Selective Service. However, the respondent did not 
submit this evidence in the company of his motion. While he has submitted a letter from his 
daughter indicating that she was not provided with the date of the hearing, the letter does not 
indicate the contents of the testimony she would have given had she been present. 


Additionally, the Board had considered substantially similar evidence submitted by the 
respondent on appeal, including a letter from the respondent’s daughter, and documents 

regarding the respondent’s employment history. Hie Board concluded that even upon taking into 
account the additional evidence the respondent did not establish he warranted a favorable 
exercise of discretion. 8 C.F.R. § 1003.1(d)(3) (on appeal the Board reviews issues of discretion 
de novo). Consequently, the motion to reopen will be denied. 


ORDER: The respondent’s motion is denied. 



FOR THE BOARD 


2 




iXS. Department of Justice Decision of the Board of Immigration Appeals 

Executive Office for Immigration Review 



IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Paul B. Grotas, Esquire 
CHARGE: 

Notice: Sec. 237(a)(2)(C), I&N Act [8 U.S.C. § 1227(a)(2)(C)] - 
Convicted of firearms or destructive device violation 

APPLICATION: Cancellation of removal; reopening 


The respondent, who is a native and citizen of Guyana and a lawful permanent resident 
(“LPR”) of the United States, appeals from the Immigration Judge’s decision of October 5,2015, 
which found him removable for having been convicted of certain firearms offenses, and denied 
his application for cancellation of removal for certain permanent residents. 
Sections 237(a)(2)(C) and 240A(a)(l) of the Immigration and Nationality Act (“Act”), 8 U.S.C. 
§§ 1227(a)(2)(C), 1229b(a)(l). In conjunction with his appeal, the respondent filed a motion to 
reopen seeking a remand of his proceedings. The Department of Homeland Security (“DHS”) 
has not responded to the appeal or the motion. The appeal will be dismissed. The motion to 
reopen will be denied. 

The Board reviews for clear error Immigration Judges’ findings of fact, including credibility 
determinations. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo questions of law, including 
whether the parties have met the relevant burden of proof, and issues of discretion. 8 C.F.R. 
§ 1003.1(d)(3)(H). 

We adopt and affirm the Immigration Judge’s decision. Matter of Burbano, 20 I&N 
Dec. 872. 874 (BIA 1994). The Immigration Judge’s factual findings are not clearly erroneous. 
See 8 C.F.R. § 1003.1(d)(3)(i); Matter ofJ-Y-C, 24 I&N Dec. 260, 263 (BIA 2007) (holding that 
a factual finding is not “clearly erroneous” merely because there are two permissible views of the 
evidence). 

On appeal, the respondent argues that the Immigration Judge erred in failing to consider his 
motion to amend his pleadings based on a claim of ineffective assistance of counsel 
(Respondent’s Appeal Br. at 8). However, the Immigration Judge properly declined to consider 
the respondent’s motion to amend his pleadings (I.J. at 3 n.3). The record does not establish that 
the respondent’s original admissions and his concession to the charge that he was subject to 
removal for having been convicted of certain firearms offenses was the result of ineffective 
assistance of counsel (see Tr. at 6-7,12-14, 55-56). 








mw 


Further, the respondent has not complied with the requirements set forth in Matter of Lozada, 
19 I&N Dec. 637, 639 (BIA 1988). affd, 857 F.2d 10 (1st Cir. 1988) (Respondent’s Appeal Br. 
at 8). See Twum v. INS, 411 F.3d 54, 59 (2d Cir. 2005) (“[U]nder Lozada, a respondent seeking 
relief from an order of deportation or exclusion on the basis of ineffective assistance of counsel 
must submit: (1) an affidavit setting forth in detail the agreement with former counsel concerning 
what action would be taken and what counsel did or did not represent in this regard; (2) proof 
that the alien notified former counsel of the allegations of ineffective assistance and allowed 
counsel an opportunity to respond; and (3) if a violation of ethical or legal responsibilities is 
claimed, a statement as to whether the alien filed a complaint with any disciplinary authority 
regarding counsel's conduct and, if a complaint was not filed, an explanation for not doing so.”); 
Esposito v. INS, 987 F.2d 108,110-11 (2d Cir. 1993) (citing Matter of Lozada, supra). 

The respondent’s assertion in his motion to amend pleadings that he contacted his former 
counsel by telephone regarding the allegations made against him and requested that he provide a 
statement does not constitute proof that he contacted his former counsel to inform him of the 
allegations against him or that his former counsel was given the opportunity to respond (see 
Respondent’s June 30,2015, motion to amend pleadings; Tr. at 55-58). Matter of Lozada, supra. 

Further, the respondent has not shown, nor does the record indicate, that any “egregious 
circumstances” existed such that he should not be bound by his attorney’s actions, and that the 
record should be remanded. Matter of Velasquez, 19 l&N Dec. 377, 382 (BIA 1986); 8 C.F.R. 
§ 1240.10(c). In absence of “egregious circumstances,” the respondent is bound by the 
“reasonable tactical decisions of his counsel.” Matter of Gawaran. 20 I&N Dec. 938, 942 
(BIA 1995) (citing Matter of Velasquez, supra, at 383); see also Matter of B-B-, 22 I&N 
Dec. 309, 310 (BIA 1998); Matter of Lozadm, supra. Thus, the respondent is bound by his 
attorney’s concession to the charge that he was subject to removal for having been convicted of 
certain firearms offenses. 

Further, although the respondent contends that the Immigration Judge should have terminated 
proceedings, we uphold the Immigration Judge’s determination that the DHS met its burden to 
establish that the respondent is removable based on the conviction records showing that he plead 
guilty in 2002 to having committed two felony state firearms offenses (I.J. at 2-5; Respondent’s 
Appeal Br. at 6; Exh. 2, Tabs B-C). 8 C.F.R. § 1240.8(a). The court summary and a docket 
entry submitted by the DHS show that the respondent plead guilty to carrying a firearm without a 
license in violation of 18 Pa. Const. Stat. § 6106(a)(1), and to altering/obliterating a mark of 
identification in violation of 18 Pa. Const. Stat. § 6117(a), which constitute felonies under 
Pennsylvania’s Uniform Firearms Act (I.J. at 3-4; Exh. 2, Tabs B-C). Further, the respondent 
conceded that he plead guilty to the charges in his conviction records (Tr. at 6-7, 12-14, 55 56). 

Contrary to the respondent’s assertion on appeal, the Immigration Judge did not err in 
relying on the conviction records provided by the DHS (Respondent’s Appeal Br. at 6). 
A docket entry from court records that indicates the existence of a conviction, as described in 
section 240(c)(3)(B)(iii) of the Act, is not required to be certified by a criminal court. Matter of 
J. R. Velasquez, 25 I&N Dec. 680, 684 (BIA 2012). 
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Insofar as the respondent contests the authenticity of the records of conviction, the test for 
admission of evidence generally in immigration proceedings is whether the evidence is probative 
and its admission is fundamentally fair (Exh. 2; Respondent’s Br. at 5,9). Matter of D-R-, 
25 I&N Dec. 445, 458 (BIA 2011); Matter of J. R. Velasquez, supra, at 683. Neither the Federal 
Rules of Evidence nor the Federal Rules of Civil Procedure are binding in immigration 
proceedings. Matter of Velasquez, supra. The relevant question in terms of the admission of 
criminal records is whether the criminal records correctly reflect the facts. Matter of Guttrick, 
13 I&N Dec. 412, 416 (BIA 1969). Here, the conviction records are the type authorized by 
the statute and the regulations. Section 240(cX3XB) of Act; 8 C.F.R. §§ 287.6(a), 1003.41. 
Thus, they are admissible as evidence to prove the respondent’s convictions. 

Further, contrary to the respondent’s argument on appeal, the Immigration Judge correctly 
determined that his guilty plea under 18 Pa. Const. Stat. § 6106(aXl) (2002) was categorically 
for a firearms offense under section 237(a)(2XQ of the Act that rendered him removable 
(Respondent’s Appeal Br. at 17; I.J. at 1-5). Lanferman v. BIA, 576 F.3d 84,92 (2d Cir. 2009). 
The respondent conceded that 18 Pa. Const. Stat. § 6106(a)(1) is not divisible (I.J. at 5 n.5; 
Respondent’s Appeal Br. at 17). Thus, the Immigration Judge properly considered only the 
statutory elements of 18 Pa. Const. Stat. § 6106(a)(1), and compared them to the statutory 
elements of section 237(a)(2)(C) of the Act. Matter ofChairez, 26 I&N Dec. 349 (BIA 2014) 

A firearms offense under section 237(a)(2XQ of the Act involves carrying any weapon 
which is a firearm, as defined under 18 U.S.C. § 921(a). Under 18 U.S.C. § 921(a)(3XA), the 
term “firearm” means “any weapon (including a starter gun) which will or is designed to or may 
readily be converted to expel a projectile by the action of an explosive.” However, the term does 
not include antique firearms. 1 18 U.S.C. § 921(aX3XA). 

According to 18 Pa. Const. Stat. § 6106(aXl), “any person who carries a firearm ... without 
a valid and lawfully issued license... commits a felony of the third degree.” The term “firearm” 
under Pennsylvania’s Uniform Firearms Act is defined as “[a]ny pistol or revolver with a barrel 
length less than 15 inches, any shotgun with a barrel length less than 18 inches or any rifle with a 
barrel length less than 16 inches, or any pistol, revolver, rifle or shotgun with an overall length of 
less than 26 inches.” 18 Pa. Const. Stat § 6102. Although 18 Pa. Const Stat. § 6118(c) defines 


1 Under 18 U.S.C. § 921(aX16), the term “antique firearm” means (A) “any firearm (including 
any firearm with a matchlock, flintlock, percussion cap, or similar type of ignition system) 
manufactured in or before 1898; or (B) any replica of any firearm described in subparagraph (A) 
if such replica (i) is not designed or redesigned for using rimfire or conventional centerfire fixed 
ammunition, or (ii) uses rimfire or conventional centerfire fixed ammunition which is no longer 
manufactured in the United States and which is not readily available in the ordinary channels of 
commercial trade; or (C) any muzzle loading rifle, muzzle loading shotgun, or muzzle loading 
pistol, which is designed to use black powder, or a black powder substitute, and which cannot 
use fixed ammunition.” 
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the tenn antique firearm. section 6106(a)(1) does not provide an exception for antique firearms. 
Further, the term antique fireann does not include muzzle loading rifles, shotguns, or pistols 
(“muzzleloaders”). 18 Pa. Const. Stat. § 6118(c). 

The respondent contends that 18 Pa. Const Stat § 6106(a)(1) is overbroad in that it does not 
provide an exception for antique firearms. However, a conviction under a state firearms law that 
lacks an antique fireann exception only fails the categorical inquiry if there is a realistic 
probability, not a theoretical possibility, that the State would apply its statute to conduct that falls 
outside the generic definition of a crime. Matter of Chairez, supra (holding that where an alien 
did not demonstrate that he or anyone else was successfully prosecuted for discharging an 
“antique firearm” under a state statute which contained no exception for “antique firearms” as 
defined by 18 U.S.C. § 921(a)(16), the statute was not shown to be categorically overbroad 
relative to section 237(aX2)(C) of the Act). See also Moncriejfe v. Holder , 133 S. Ct 1678, 
1693 (2013) (holding that a conviction under a state firearms law that lacks an antique firearm 
exception would only fail the categorical inquiry if there is “a realistic probability, not a 
theoretical possibility, that the State would apply its statute to conduct that falls outside the 
generic definition of a crime.”). 

At his hearing before the Immigration Judge, the respondent did not present evidence that he 
was convicted for carrying an antique firearm or that in Pennsylvania there was “a realistic 
probability” that someone would be convicted under 18 Pa. Const. Stat. § 6106(a)(1) for carrying 
an antique firearm. Therefore, the Immigration Judge did not err in finding that the respondent 
was removable for having plead guilty to an offense that categorically constitutes a firearms 
offense under section 237(a)(2)(C) of the Act. Matter of Chairez , supra. 

We also concur in the Immigration Judge’s determination that the respondent did not meet 
his burden to establish that he satisfied the eligibility requirements for cancellation of removal 
under section 240A(a) of the Act, 8 U.S.C. § 1229b(a) (I.J. at 7). The respondent did not 
establish that his conviction under 18 Pa. Const. Stat § 6117(a) for altering/obliterating a mark 
of identification on a firearm, was not for an aggravated felony (Respondent’s Appeal Br. at 14). 

The respondent asserts that the Immigration Judge erred in finding that the DHS established 
that he had been convicted of an aggravated felony (Respondent’s Appeal Br. at 16). However, 
once the Immigration Judge found that the aggravated felony mandatory ground for denial of 
cancellation of removal applied to the respondent’s situation, the burden shifted to the 
respondent to establish by a preponderance of the evidence that the aggravated felony mandatory 
ground did not apply. See Matter of U. Singh , 25 I&N Dec. 670,671 n.2 (BIA 2012) (noting that 


2 According to 18 Pa. Const Stat. § 6118(c), the term “antique firearm” means: “(1) Any 
firearm with a matchlock, flintlock or percussion cap type of ignition system. (2) Any firearm 
manufactured on or before 1898. (3) Any replica of any firearm described in paragraph (2) if 
such replica: (i) is not designed or redesigned for using rimfire or conventional center fire fixed 
ammunition; or (ii) uses rimfire or conventional center fire fixed ammunition which is no longer 
manufactured in the United States and which is not readily available in the ordinary channels of 
commercial trade.” 
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it is the non-citizen’s burden to establish his eligibility for cancellation of removal); 
sections 240A(a)(2>(3), (d)(1) of the Act; 8 C.F.R. § 1240.8(d) (“If the evidence indicates that 
one or more of the grounds for mandatory denial of the application for [discretionary] relief may 
apply, the alien shall have the burden of proving by a preponderance of the evidence that such 
grounds do not apply.”). 

We agree with the Immigration Judge’s determination that the respondent’s guilty plea to 
altering/obliterating a mark of identification on a firearm in violation of 18 Pa. Const. Stat. 
§ 6117(a) was categorically for an aggravated felony under section 101(a)(43)(E)(iii) of the Act, 
8 U.S.C. § 1101(a)(43)(E)(iii), which rendered him ineligible for cancellation of removal 
(U. at 3-4, 6-7; Exh. 2, Tabs B-C). 3 Section 240A(aX3) of the Act, 8 U.S.C. § 1229a(c)(4)(A); 
8 C.F.R. § 1240.8(d). 

The respondent’s contention that 18 Pa. Const Stat § 6117(a) is overbroad is unavailing 
(Respondent’s Appeal Br. at 16-21). 4 According to 18 Pa. Const Stat § 6117(a), it is a violation 
to change, alter, remove, or obliterate the manufacture’s number integral to the frame or receiver 
of any firearm. Under section 101(aX43)(EXiii) of the Act, an aggravated felony is an offense 
described in 26 U.S.C. § 5861 of the Internal Revenue Code, relating to firearms offenses. 
Subsection (g) of that statute prohibits the obliteration, removal, change, or alteration of the 
serial number or other identification of a firearm. 26 U.S.C. § 5861(g). We note that 26 U.S.C. 
§ 5861(g), like 18 Pa. Const Stat. § 6117(a), does not contain an exception for antique firearms. 
Therefore, 18 Pa. Const Stat. § 6117(a) is not overbroad. The case the respondent cites on 
appeal, Commonwealth v. Berta, 514 A.2d 921 (Pa.Super. 1986) is irrelevant to the analysis of 
whether his conviction under 18 Pa. Const. Stat. § 6117(a) is categorically for an aggravated 
felony as that case concerns a different section of Pennsylvania’s Uniform Firearms Act 

Given that the respondent’s conviction under 18 Pa Const. Stat. § 6117(a) is categorically 
for an aggravated felony as defined under section 101 (a)(43)(E)(iii) of the Act, and the 
respondent did not establish by a preponderance of the evidence that the aggravated felony 
mandatory denial ground did not apply to his situation, he has not established that he is eligible 
for cancellation of removal (I.J. at 3-4, 6-7; Exh. 2, Tabs B-C) Sections 101 (a)(43XEXiii) 
and 240A(a)(3) of the Act; 8 C.F.R. § 1240.8(d) 

Although the respondent argues on appeal that the DHS should be bound by its concession 
that he was eligible for cancellation of removal, the record does not establish that the DHS made 
such a concession (Respondent’s Appeal Br. at 14; Tr. at 14. 60). The DHS attorney’s cursory 


3 Pursuant to 18 Pa. Const. Stat. § 6117(a), u [n]o person shall change, alter, remove, or obliterate 
the manufacturer’s number integral to the frame or receiver of any firearm which shall have the 
same meaning as provided in section 6105 (relating to persons not to possess, use, manufacture, 
control, sell or transfer firearms).” “A violation of this section constitutes a felony of the second 
degree.” 18 Pa. Const. Stat. § 6117(c). 

4 The respondent concedes that 18 Pa. Const. Stat. § 6117(a) is indivisible (I.J. at 6 ns. 5-6; 
Respondent’s Appeal Br. at 17). 
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acknowledgement regarding the respondent’s decision to apply for cancellation of removal was 
not a concession that the respondent was eligible for such relief (Tr. at 14). Further, even if the 
DHS attorney’s remarks can be construed as a concession, the government cannot be bound by 
such a concession when an alien cannot meet the statutory requirements for the relief sought 

Insofar as the respondent argues on appeal that he was deprived of his right to due process 
because the Immigration Judge foiled to conduct meaningful analysis of the issues in this case, 
he has not demonstrated substantial prejudice (Respondent’s Appeal Br. at 22). Matter of G-, 
20 I&N Dec. 764, 780-81 (BIA 1993); Matter ofExame, 18 l&N Dec. 303, 306-07 (BIA 1982). 
The record reflects that the Immigration Judge applied die proper legal standards and carefully 
analyzed the facts. Under the circumstances of this case, the respondent has not demonstrated 
substantial prejudice to establish a due process violation. Matter of G-, supra ; Matter of Exame , 
supra. 

The respondent seeks to have his proceedings reopened and remanded based on an assertion 
that the case, Commonwealth v. Berta, supra, constitutes new previously unavailable material 
evidence showing that there was a reasonable possibility that someone could be prosecuted in 
Pennsylvania for carrying an antique firearm without a license. However, that case was decided 
prior to the commencement of the respondent's proceedings and it does not constitute new 
previously unavailable material evidence that warrants reopening of his proceedings. 
INS v. Doherty , 502 U.S. 314, 315 (1992) (“[MJotions to reopen shall not be granted unless it 
appears that evidence sought to be offered is material, was not available, and could not have been 
discovered or presented at the former hearing.”); 8 C.F.R. § 1003.2(c). 

In addition, the Board may deny a motion to reopen where a remand would not alter the 
outcome of the case. See INS v. Dohert}', supra, at 323 (holding a motion to reopen may be 
denied where the movant would not be entitled to the discretionary grant of relief which he 
sought). Here, even if Commonwealth v. Berta, supra, constitutes new previously unavailable 
material evidence showing that there is a reasonable possibility that someone could be 
prosecuted in Pennsylvania for carrying an antique firearm without a license pursuant to 18 Pa. 
Const. Stat. § 6106(a)(1), the Immigration Judge could conclude in the alternative that the 
respondent is removable and ineligible for cancellation of removal based on his second guilty 
plea for altering/obliterating a mark of identification on a firearm in violation of 18 Pa. Const. 
Stat. §6117(a). 

Finally, we decline to reopen the respondent’s proceedings as a matter of discretion. See 
INS v. Dohert y, supra (“[T]he granting of a motion to reopen is discretionary.”); 8 C.F.R. 
§ 10032(a). The respondent has an extensive criminal history in New York, in addition to the 
two felonies in Pennsylvania (see attachments to the respondent’s application for cancellation of 
removal). Although the Immigration Judge did not address whether the respondent warranted 
cancellation of removal as a matter of discretion, it is unlikely he would warrant a discretionary 
grant of relief, even if he were statutorily eligible for cancellation of removal. See, e.g., 
Matter of Marin, 16 I&N Dec. 581, 584-85 (BIA 1978) (discussing favorable and non-favorable 
factors to be weighed in adjudicating a waiver of inadmissibility); Matter of Buscemi, 19 I&N 
Dec. 628,633-34 (BIA 1988) (holding that "unusual or outstanding equities must be 
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demonstrated because of either a single serious crime or because of a succession of criminal 
acts). 

Based on the foregoing, the following orders will be entered. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: The motion to reopen is denied. 
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IN REMOVAL PROCEEDINGS 
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ON BEHALF OF RESPONDENT: Benjamin R. Winograd, Esquire 

ON BEHALF OF DHS: Todd J. Keller 
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APPLICATION: Reconsideration 
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The respondent has filed a timely motion requesting the Board reconsider our decision of 
December 28, 2015, in which we affirmed the I mmi gration Judge’s discretionary denial of the 
respondent’s application for cancellation of removal under section 240A(a) of the Immigration 
and Nationality Act, 8 U.S.C. § 1229b(a). The Department of Homeland Security has opposed 
the motion. The motion to reconsider will be denied. 

A motion to reconsider must identify a material error of fact or law in the decision for which 
reconsideration is being requested. 8 C.F.R. § 1003.2(b)(1). The respondent argues that the 
Board neglected to consider him credible on appeal, improperly drew a negative inference from 
the lack of testimony from his wife and daughter, and overlooked his equities. 

We are not persuaded of any material error in the Board’s prior decision. We note that the 
Board adopted and affirmed the Immigration Judge’s decision, which appropriately addressed 
the relevant equities. The Board opted “only” to “write separately” regarding the lack of 
supporting testimony or documentation from the respondent’s wife and daughter (Board’s 
Decision at 1). In so doing the Board did not treat the respondent as lacking in credibility; rather, 
the Board was noting that the respondent’s testimony alone, in the absence of any supporting 
evidence from the wife and daughter and absent a reasonable explanation for the lack of such 
evidence, was insufficient to meet the respondent’s burden. We conclude that the Board’s 
decision was without material error. 

The respondent also suggests that the Board Member who signed the decision on appeal may 
be “less inclined to favorably exercise discretion” and suggests reconsideration may be 
warranted on that basis, specifically citing other cases in which that Board Member dissented 
(Motion at 18-19). Differences of opinion between jurists in unrelated cases do not demonstrate 
any error in the Board’s prior decision. Moreover, the negative factors in the respondent’s case, 
as set forth clearly in the Immigration Judge’s decision, were substantial. 
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ORDER: The motion to reconsider is denied. 



FOR THE BOARD 


2 




U.S. Department of Justice Decision of the Board of Immigration Appeals 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 



MOTION 

ON BEHALF OF RESPONDENT: Pro se 
APPLICATION: Reopening; reconsideration 


The Board entered the final administrative order of removal in this case on July 22, 2015, 
when we dismissed the respondent’s appeal from the Immigration Judge’s March 12, 2015, 
decision denying his applications for relief from removal. On September 1, 2015, the respondent 
filed the instant motion with the Board, followed on September 18, 2015, by a supplemental 
statement and additional evidence. By its content, the motion is in the nature of a motion to 
reopen and reconsider. 1 See Matter of Cerna, 20 I&N Dec. 399,402 n.2 (BIA 1991) (discussing 
the characteristics of motions to reopen and motions to reconsider); sections 240(c)(6), (7) of the 
Immigration and Nationality Act, 8 U.S.C. §§ 1229a(c)(6), (7); 8 C.F.R. §§ 1003.2(b), (c). The 
motion will be denied. 

The respondent, who was found removable under section 237(a)(2)(B)(i) of the Act, 8 U.S.C. 
§ 1227(a)(2XB)(i), now contests his removability. The respondent, however, did not contest his 
removability on appeal. Therefore, the issue of the respondent’s removability is deemed waived. 
See Matter of Edwards, 20 I&N Dec. 191, 196, n.4 (BIA 1990) (noting that issues not addressed 
on appeal are deemed waived on appeal). Further, a motion to reconsider is not an opportunity 
for a second effort at proving allegations or to raise arguments that could have been raised earlier 
in the proceedings. See Matter of O-S-G-, 24 l&N Dec. 56 (BIA 2006. We will not consider the 
issue of the respondent’s removability further at this time. 

To the extent that the respondent now seeks to offer additional evidence with this motion, 
specifically evidence pertaining to his character and the hardship that might result due to his 
removal, the respondent has not explained why such evidence was not offered at the time of his 
removal hearing. Under the circumstances, reopening on the basis of such evidence is not 
warranted. See section 240(c)(7)(B) of the Act; 8 C.F.R. § 1003.2(c)(1). 

Accordingly, the respondent’s motion to reopen and reconsider will be denied. 


1 To accommodate a recent change to the Board’s address, the instant motion is deemed timely 
filed. 
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The following order will be entered. 

ORDER: The motion to reopen and reconsider is denied. 

FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 


ORDER: 

On February 23, 2010, the Immigration Judge determined that the respondent is an 
aggravated felon, and also is not a citizen of the United States, but is a native and citizen of Haiti. 
We dismissed the respondent’s appeal as untimely on January 4, 2013, and denied a motion to 
reopen for lack of jurisdiction on September 17, 2015. A motion to reopen was filed on 
January 12, 2016, to which the Department of Homeland Security (DHS) has not responded. 
The respondent again asserts that he derived citizenship from his adoptive United States citizen 
father. As we stated previously in this case, we do not normally have jurisdiction over motions 
filed in cases where we never assumed initial jurisdiction. See Matter of Lopez, 22 I& N Dec. 18 
(BIA 1998): Matter of Mladineo, 14 l&N Dec. 591 (BIA 1974). “Where the Board dismisses an 
appeal solely for lack of jurisdiction, without adjudication on the merits, the appeal is deemed 
nugatory, and the Immigration Judge retains jurisdiction over any subsequent motion to reopen 
or reconsider.” Matter of Lopez, supra , at 17. See also Matter ofArmendarez, 24 I&N Dec. 646, 
652 (BIA 2008). In this case, as we held in our previous order in this case, we lack jurisdiction 
over the pending motion because the appeal was dismissed as untimely. We note, moreover, that 
the Immigration Judge has considered the respondent’s current assertions, both in his final order, 
and in denying four motions to reopen, but found that the respondent’s claim to derivative 
citizenship lacks merit. The motion to reopen is, therefore, denied for lack of jurisdiction. 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Paul Grotas, Esquire* 

ON BEHALF OF DHS: Cynthia Gordon 

Assistant Chief Counsel 

APPLICATION: Reopening 


NOV I 0 2015 


This matter was last before the Board on September 4, 2008, when we affirmed the 
Immigration Judge's decision denying the respondent’s motion to reopen and rescind an in 
absentia order of removal. On October 5, 2015, the respondent filed another motion to reopen. 
The Department of Homeland Security has opposed the motion. The motion will be denied. 


In the motion, the respondent argues that his proceedings should be reopened and the in 
absentia order of removal should be rescinded because he did not receive the notice of his 
May23 i 2003, hearing (Motion, at 1-3). Th e respon dent also ar gues that he 
in Dominican Republic ^ 
counsel’s statement in a motion or brief is not evidence. See JNS v. Phinpathya, 464 U.S. 183, 
188-89 n.6 (1984); Matter of Ramirez-Sanchez , 17 I&N Dec. 503 (BIA 1980). The respondent’s 
motion is not supported by any affidavit or evidentiary material, as required for a motion to 
reopen. 8 C.F.R. $ 1003.2(cXl). 


(Motion, at 3-5). However, 


Furthermore, the respondent’s motion to reopen is a second motion to reopen to rescind an in 
absentia order of removal. A motion to reopen and rescind an in absentia order of removal may 
be filed at any time, without subject to time limitations, if the alien demonstrates that he or she 
did not receive notice of hearing. 8 C.F.R. § 1003.23(bX4X*0- However, an alien may file only 
one motion to reopen to rescind an in absentia order. Id. In the respondent’s case, the 
respondent had filed a motion to reopen to rescind die in absentia order of removal with the 
Immigration Judge, on or about August 31, 2007. Therefore, his current motion will be denied 
as number-barred. ld.\ Matter of Oparah, 23 l&N Dec. 1 (BIA 2000); Matter of L-V-K-, 22 I&N 
Dec. 976 (BIA 1999). Furthermore, in the prior motion to reopen, the respondent did not deny 


1 The respondent’s motion was submitted by attorney Guido Moreira, but this attorney did not 
submit a Notice of Entry of Appearance (Form EOIR-27). However, attorney Paul Grotas, of the 
same legal practice and business address, submitted a Notice of Entry of Appearance. 
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that he receiyed a notice of hearing, although he argued that he did not attend his May 23, 2003, 
hearing due to exceptional circumstances. In the September 17, 2007, decision denying the prior 
motion to reopen, the Immigration Judge found that the respondent received proper notice of his 
hearing (I.J. at 2). 


The respondent also a rgues that he in Dominican Republic based 

(Motion, at 3*5). As noted above, the motion is not supported by 
evidentiary materials r egarding his Furthermore, although the 

that 

Dominican Republic, he has not argued or shown that such 

|, such that his motion falls within th e except ion 
to the time and number limitations for motions to reopen to apply or reapp ly for or 

in the country 

nationality! Section Accordingly, the 

motion to reopen will be denied. 


The r espondent also argues that the Immigration Judge erred by failing to apply safeguards 
regarding To the extent the respondent claims an error in the Immigration 

Judge’s decision or the Board’s decision affirming the Immigration Judge’s decision, such 
arguments should have been raised on appeal or in a timely motion to reconsider. Furthermore, 
the Immigration Judge’s March 23, 2003, decision indicates that the respondent was represented 
by counsel at the time. Based on the above, the respondent’s motion will be denied. 


ORDER: The respondent’s motion is denied. 


Yvv? - 

FOR THE BOARD 
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ON BEHALF OF RESPONDENT: Sean Lewis, Esquire 

ON BEHALF OF DHS: James F. Polivka 
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CHARGE: 

Notice: Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] - 
Convicted of aggravated felony 

Lodged: Sec. 237(aX2)(A)(ii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(ii)] - 
Convicted of two or more crimes involving moral turpitude 

APPLICATION: Reopening 


The respondent, a native and citizen of Yemen, appeals from the Immigration Judge's 
September 23, 2014, decision denying his motion to reopen. The Department of Homeland 
Security (DHS) opposes the appeal. The appeal will be dismissed. 

We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1 (d)(3)(I). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003. l(d)(3)(ii). 


This matter was last before us on June 9, 2014, when we summarily dismissed the 
respondent's appeal from th e Immigration Judge’s May 17, 2013, decis ion grant ing the 
respondent’s application for 
Immigration and Nationality Act, | 
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pursuant to section of the 

_. At that time, we remanded the record 

to allow the DHS to conduct the necessary background checks. On July 14, 2014, the 
Immigration Judge issued a new decision ordering the respondent removed from the United 


States and granting his application for 


On August 11, 2014, the 


respondent filed a motion to reopen with the Immigration Judge, which the Immigration Judge 
denied on September 23,2014. 


The respondent seeks reopening based on a claim that his former counsel provided 
ineffective assistance by failing to submit a brief in support of his original appeal before the 
Board, which resulted in a summary dismissal of that appeal. He argues that his former 
counsel’s ineffective assistance prevented him from challenging his removability before the 
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Board and prevented him from seeking cancellation of removal pursuant to section 240A(a) of 
the Act, 8 U.S.C. § 1229b(a). The Immigration Judge found that the respondent complied with 
all of the procedural requirements set forth in Matter of Lozada, 19 I&N Dec. 637 (BLA 1988), 
but concluded that the respondent did not show that he was prejudiced by his former counsel’s 
actions because he did not establish that the arguments in his appellate brief would have been 
successful. 

The Immigration Judge’s decision will be affirmed. We agree that respondent has not 
demonstrated that he was prejudiced by his former counsel’s failure to file a brief. Specifically, 
the respondent has not established a reasonable probability that he would have succeeded in 
challenging the Immigration Judge’s determination that he is removable pursuant to section 
237(a)(2)(A)(iii) of the Act, 8 U.S.C. § 1227(a)(2)(A)(iii), as an alien who has been convicted of 
an aggravated felony, or that he would have been granted cancellation of removal. See U.S. 
v. Herrera, 412 F.3d 577, 580 (5th Cir. 2005) (noting that in order to prove prejudice, an 
applicant must show that there is a reasonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been different). 

It is undisputed that the respondent was convicted of theft of property in violation of section 
39-14-103 of the Tennessee Code. In assessing whether a state criminal conviction is for an 
aggravated felony, we look not to the facts of the particular case, but instead to whether the state 
statute defining the crime of conviction categorically fits within the generic federal definition 
of a corresponding aggravated felony. See Moncrieffe v. Holder , 133 S.Ct. 1678, 1684 (2013). 
The term “aggravated felony” includes a theft offense (included receipt of stolen property) 
or burglary offense for which the term of imprisonment is at least 1 year. Section 101 (a)(43)(G) 
of the Act, 8 U.S.C. § 1 l01(a)(43)(G). The generic definition of’theft offense” is a taking of 
property or an exercise of control over property without consent with the criminal intent to 
deprive the owner of rights and benefits of ownership, even if such deprivation is less than total 
or permanent. Burke v. Mukasey , 509 F.3d 695, 697 (5th Cir. 2007). A person violates section 
39-14-103 of the Tennessee Code, if, with intent to deprive the owner of property, the person 
knowingly obtains or exercises control over the property without the owner’s effective consent. 
Because the elements of the state statute correspond to the generic theft offense definition, 
we agree with the Immigration Judge that an offense under that statute is categorically a theft 
offense within the meaning of section 101(a)(43)(G) of the Act 

We are not persuaded by the respondent’s assertion that section 39-14-103 of the Tennessee 
Code is not categorically a theft offense because it is a “hybrid” theft-fraud offense that can also 
be committed fraudulently (Respondent’s Br. at 3-5). We acknowledge, as explained by the 
Tennessee Supreme Court, that the state legislature “eliminated the antiquated and confusing 
distinctions among various larceny-related crimes by opting for a single theft of property statute 
that embodies separate theft-related offenses.” State v. Byrd, 968 S.W.2d 290. 291-92 
(Tenn.1998); see also TENN. Code § 39-14-101 (stating that the current theft statute 
“embraces...embezzlement, false pretense, fraudulent conversion, larceny, receiving/concealing 
stolen property, and other similar offenses.”). However, fraud is not an element of section 
39-14-103 of the Tennessee Code and the respondent has not shown a realistic probability that an 
individual would be convicted under that statute for conduct that falls outside of the generic theft 
offense definition. See State v. Byrd, supra, at 292 (stating that “theft of property may be 
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accomplished in one of two manners: (1) taking or obtaining property without consent and with 
an intent to deprive; or (2) exercising control over property without consent and with the intent to 
deprive.); see also Moncriejffe v. Holder, supra, at 1684-85 (stating that there must be a realistic 
probability, not a theoretical possibility, that a state would apply its statute to conduct that falls 
outside the generic definition of a crime). 

We are also not persuaded by the respondent’s assertion that his conviction does not 
constitute an aggravated felony within the meaning of section 101(a)(43)(G) of the Act because 
Jlgflps ordered to serve 10 days in jail (Respondent’s Br. at 6-7). The Immigration Judge’s 
fdifAg that the respondent was sentenced to 3 years in CCA with an alternative sentence of 
§ years of probation is not clearly erroneous (I.J. at 3, Sept. 23, 2014). Although the 
respondent’s CCA sentence was ultimately suspended and he was only required to serve 10 days 
in jail before being released on probation, we agree with the Immigration Judge that the 3 year 
suspended sentence satisfies the 1 year imprisonm^|f^uirement under section 101(a)(43)(G) 
(I.J. at 3-4, Sept. 23, 2014). The respondent haat^ff^ed no support for his claim that the 
sentence imposed Sllflfily 10 days because the trial court suspended imposition of the 3 year 
sentence. On the the Act clearly and unambiguously provides that any reference to a 

term of imprisonffwfu includes any period of incarceration ordered, “regardless of any 
suspension of imposition or execution of that imprisonment or sentence in whole or in part.” 
Section 101(a)(48)(B) of the Act. 

Because the respondent has been convicted of an aggravated felony, he is removable 
pursuant to section 237(a)(2)(A)(i) of the Act, and he has not shown a reasonable probability 
that, but for his former counsel’s failure to file an appellate brief, these proceedings would have 
been terminated. Likewise, he has not shown a reasonable probability that, but for his former 
counsel’s failure to file brief, he would have been granted cancellation of removal. See section 
240A(a)(3) of the Act (stating that cancellation of removal is unavailable to an alien who has 
been convicted of an aggravated felony). Consequently,.M^is not demonstrated that he was 
prejudiced by his former counsel’s actions, and the Ini^i^ition Judge properly denied his 
motion to reopen. 1 

In light of the foregoing, the respondent’s appeal will be dismissed. The following order will 
be entered. 

ORDER: The respondent’s appeal is dismissed. 



Because the respondent has not established that he was prejudiced by his former counsel’s 
actions, w r e do not reach his arguments concerning whether has been convicted of two or more 
crimes involving moral turpitude (Respondent’s Br. at 7-9). 
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CHARGE: 

Notice: Sec. 237(a)(2)(AXiii), I&N Act [8 U.S.C. § 1227(aX2)(A)(iii)] - 

Convicted of aggravated felony (as defined in sections 101(a)(43)(B), (U)) 
(sustained) 

Sec. 237(a)(2)(B)(i), I&N Act [8 U.S.C. § 1227(a)(2)(B)(i)] - 
Convicted of controlled substance violation (sustained) 


APPLICATION: Termination of proceedings 


This case was last before the Board on January 21, 2010, when we remanded the record to 
the Immigration Judge for further proceedings and for the entry of a new decision. In a decision 
dated July 24, 2014, the Immigration Judge found the respondent removable as charged, and 
denied his motion to terminate proceedings based on his claim of being a United States citizen. 
The respondent^ appeal of that decision will be dismissed. 1 


The respondent is a native of the Dominican Republic who was admitted t o the Uni ted States 
as a lawful permanent resident on April 8, 1996 (I.J. at 1; Exhs. 1, R6). 1997, he 

was convicted of attempted criminal sale of a controlled substance in the third degree in violation 
of sections 110 and 220,39 of the New York Penal Law (I.J. at 1; Exhs. 2, R7). These removal 
proceedings were initiated by the Department of Homeland Security (“DHS”) with the service of 
a Notice to Appear (“NTA”) on May 11. 2007, charging the respondent with removability based 
on this conviction (LJ. at 1-2; Exhs. 1,2, R7). 


The respondent filed a motion to terminate on August 14, 2007, based on his claim that he 
derived United States citizenship from his mother’s naturalization on April 2, 1993 (I.J. at 2; 

1 The respondent does not challenge the Immigration Judge’s findings of removability based on 
his criminal conviction. 








Exh. R3). In a Decembers, £007, decision, the Immigration Judge found the respondent 
removable as charged and dsnkd kts motion to terminate (I.J. at 2). The respondent appealed 
from this decision, and the Bast'd remanded the record to the Immigration Judge for further 
proceedings on February 29,2008 (I.J. at 2). The Immigration Judge again denied the motion to 
terminate on September 2, 2009, and the respondent appealed from the decision (LJ. at 2). The 
DHS filed a motion to remand on December 14, 2009, which was granted by the Board on 
January 21, 2010 (I.J. at 2). On July 24, 2014, the Immigration Judge denied the respondent’s 
motion to terminate, and ordered him removed to the Dominican Republic (I.J. at 2). 

We review findings of fact, including determinations as to credibility and the likelihood of 
future events, under the “dearly erroneous" standard. See 8 C.F.R. § 1003.1(d)(3)(i); see also 
Hui Lin Huang v. Holder , 677 F.3d 130 (2d Cir. 2012); Matter ofZ-Z-O- 26 I&N Dec. 586 
(BIA 2015); Matter of S-H-, 23 l&N Dec. 462 (BIA 2002). We review all other issues under a 
de novo standard. See 8 C.F.R. § 1003.1 (d)(3)(ii). 

In removal proceedings, evidence of foreign birth gives rise to a rebuttable presumption of 
alienage, shifting the burden to the respondent to come forward with evidence to substantiate his 
citizenship claim. Matter of Rodriguez-Tejedor, 23 I&N Dec. 153, 164 (BIA 2001) 
(citing Matter of Leyva, 16 I&N Dec. 118, 119 (BIA 1977)); Matter of Tijerina-Villareal, 
13 I&N Dec. 327, 330 (BIA 1969). The respondent does not dispute that he was bom in the 
Dominican Republic, and therefore bears the burden of presenting evidence in support of his 
United States citizenship. Matter of A-M-, 7 I&N Dec. 332 (BIA 1956) (finding that one bom 
abroad is prima facie an alien). 


The respondent maintains that he acquired citizenship through his mother by •o^pifion of 
former section 321(a)(3) of the Immigration and Nationality Act (“Act”), 8 ILSC* 451(a)(3), 
and that the Immigration Court therefore lacked jurisdiction to order his removal (I J. at 4-6; 
Exh. R3; Respondent’s Brief at 5-10). Former section 321(a)(3) of the Act provided in 
pertinent part that a child bom outside the United States of alien parents automatically became a 
citizen of the United States upon the naturalization of the parent having legal custody of the child 
when there had been a legal separation of the parents, provided that both the custodial parent’s 
naturalization and the child's admission to lawful permanent residence occurred prior to the 
child’s 18th birthday. See Matter of Baires, 24 l&N Dec. 467 (BIA 2008). A “legal separation” 
for purposes of derivative citizenship “requires a formal act which, under the laws of the state or 
nation having jurisdiction of the marriage, alters the marital relationship either by terminating the 
marriage (as by divorce), or by mandating or recognizing the separate existence of the marital 
parties.” Brissett v. Ashcroft, 363 F.3d 130, 134 (2d Cir. 2004); see also Lewis v. Gonzales, 481 
F.3d 125, 131 (2d Cir. 2007) (holding that a “formal, legal act” is required to establish a “legal 
separation” under former section 321(a)(3) of the Act). A legal separation may also include 
“some orders that the relevant state or nation might not characterize as creating a legal separation 


Current section 320 of the Act, 8 U.S.C. § 1431, does not apply to the respondent because he 
was not under 18 years old on February 27, 2001, the effective date of the Child Citizenship Act 
of 2000, Pub. L. No. 106-395, 114 Stat. 1631. Matter of Rodriguez-Tejedor, supra. 
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[but] nonetheless effect such a drastic change in the couple’s existence that the couple may be 
considered legally separated.” Id. 


It is undisputed that the respondent was under the age of 18 when his mother naturalized, and 
that he was residing in the United States as a lawful permanent resident while under the age of 
18 (I.J. at 7; Exits. R3, R6). Therefore, the dispositive question on appeal is whether the 
respondent has established that he was in his mother’s ‘legal custody” pursuant to 
a “legal separation” whi le under the age of 18 (I. J. at 7). 


The respondent’s parents married in the Dominican Republic in 1973, were legally divorced 
in 1981, and remarried each other in 1983 (I.J. at 8; Exhs. R3. R12). The coupj^rftumed to the 
Dominic an Republic and signed a separation agreement that was drafted by attorney on 
1991, but the agreement was never filed with a c ourt of competent jurisdi&ion (I.J. at 8; 
Exh. R3). The respondent maintains on appeal that the 1991 separation agreement was a 
formal action altering his parents’ marital relationship, and created a “legal separation” despite 
the fact that it was never ratified in court (Respondent’s Brief at 4-10). The respondent has 
submitted no evidence to establish that the mere signing of a separation agreement by his parents 
constituted a formal, legal act that altered their marital relationship under the laws of New York 
or the Dominican Republic. See Brissett v. Ashcroft, supra, at 134; Lewis v. Gonzales , supra , at 
131. To the c ontrary, an Administrative Civil Sentence from a court in the Dominican Republic, 
dated 2009, notes that the respondent’s parents were separated “in feet,” but concluded 

that their separation was not legally valid under Dominican law because a judicial separation can 
only “be offered by means of decision of the competent [c]ourt” (I.J. at 9; Exh. R12 at 3). The 
Immigration Judge was correct in refusing to recognize the nunc pro tunc order by the 
Dominican court retroactively ratifying the separation agreement, because it was issued for the 
express purpose of impacting the outcome of these proceedings (I.J. at 9; Exh. 12 at 10; 
Respondent’s Brief at 12-17). See Bustamanle-Barrera v. Gonzales , 447 F.3d 388,401 (5th Cir. 
2006); Fierro v. Reno, 217 F.3d 1, 6 (1st Cir. 2000). 


The Immigration Judge noted that the respondent provided conflicting statements regarding 
his parents’ separation and the nature of their relationship between May 1991 and his father’s 
death in December 2004 (I.J. at 8). While the respondent maintained that his mother traveled to 
the Dominican Republic in May 1991 to enter into a separation agreement with his father, his 
mother’s Application for Naturalization (Form N-400) indicates that she traveled to the 
Dominican Republic due to her father-in-law’s death (I.J. at 8; Exhs. RB, RR2: Tr. at 86-87). 
The respondent’s mother testified that she did not discover that her husband was in the 
Dominican Republic until 2 or 3 days after her arrival, which is inconsistent with statements in 
her affidavit indicating that she knew her husband was in the Dominican Republic because his 
father had a stroke (I.J. at 8; Exh. RR3; Tr. at 48, 87-91, 98-103). Moreover, the respondent’s 
mother provided conflicting statements regarding whether she or her husband initiated the 
s separation agreement (I.J. at 8; Exh. R3; Tr. at 83-86, 92-93). While the respondent’s mother 
f3|§§?iister both testified that his father did not live with their family between 1990 and 2004, a 
N-400 signed by the respondent’s mother on April 30,1992, indicates that she was married 
to the respondent’s father and $^|ived at the same address (I.J. at 8; Exh. RR2; Tr. at 54-57, 
63-67, 71-73, 93-97, 103-08, |||fefy$5-49). Finally, the respondent’s father’s death certificate 
notes that he was married to the respondent’s mother and lived with her at the time of his death. 
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and lists her as the informant (1J. at 8; Exh. R3; Tr. at 59-62, 75-79. 125-34, 151-58). The 
Immi gr ation Judge’s adverse credibility finding is not clearly erroneous (I.J. at 8). See 8 C.F.R. 
§ 1003rl(d)(3); see also XiuXia Lin v. Mukasey, 534 F.3d 162 (2d Cir. 2008). 


The respondent has submitted no evidence to estab lish that his parents were legally separated 
under Dominican law or the law of New York on 1991, or any time prior to his 

18th birthday. There is no clear error in the Immigration Judge’s determination that the 
responde nt’s parents li ved together in the United States as husband and wife until his father’s 
death on [ 


2004 (l.J. at 8; Exhs. R3, RR2). Contrary to the respondent’s assertions 
on appeal, the Immigration Judge was not required to reach the question whether his mother had 
legal custody of him at the time of her naturalization, because he had not established that his 
parents were legally separated (I,J. at 9; Respondent’s Brief at 10-12). See Lewis v. Gonzales, 
supra , at 130 (finding legal custody insufficient to support a derivative citizenship claim in the 
absence of legal separation). 


Based on the foregoing, we find that the respondent lias not shown that his parents were 
legally separated prior to his 18th birthday. The requirement of a formal marital separation is 
essential todetROnstrating derivative citizenship under former section 321(a)(3). See Brissett 


v. Ashcrofy .».ag?ra. at 133-34 (requiring formal marital separation); Matter of H-, 3 I&N 


Dec. 742, 744 (0.0. 1949) (same). Consequently, the respondent is unable to establish 
eligibility for derivative citizenship under former section 321(a)(3) of the Act. Therefore, we 
agree with the Immigration Judge’s conclusion that the respondent did not meet his burden of 
proof to establish his derivative citizenship claim. See Matter of A-S-B-, supra ; Matter of 
Rodriguez- Tejedor, supra? 


Accordingly, the following order will be entered. 
ORDER: The respondent’s appeal is dismissed. 



J Furthermore, we note that any doubt should be resolved against the person seeking to be 
declared a citizen. Berenyi v. District Director, Immigration and Naturalization Service , 385 U.S. 
630,637(1967). 
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MOTION 

ON BEHALF OF APPLICANT: Prose 


ORDER: 

On December 14, 2015, we dismissed the applicant’s appeal for lack of jurisdiction. That is, 
the applicant appealed an Immigration Judge’s order dated November 2, 201 5. The applicant 
was referred to the Immigration Judge for a review of the adverse 

made by the Department of Homeland Security (DHS). The Immigration Judge 
affirmed the decision of the and returned the case to the DHS for removal of the 

applican t. We observed that no appeal li es from an Immigration J udge’s decision reviewing a 
negative The applicant has now filed 

a motion, which alternatively seeks reconsideration or reopening of our prior order. The DHS 
has not responded to the motion. The applicant’s filing does not establish any error in our 
previous decision, so we decline to reconsider the December 14, 2015. decision. Moreover, as 
we lack jurisdiction over an appeal in proceedings, we find that we also lack 

authority to consider a motion to reopen in such proceedings. The motion is, therefore, denied. 



FOR THE BOARD 













U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 


Falb Church, Virginia 22041 


File: 



- Boston, MA 


Date: 




Kb)(6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Kerry E. Doyle, Esquire 
APPLICATION: Reopening 

This case is before the Board pursuant to a November 23, 2015, order of the United States 
Court of Appeals for the First Circuit granting the government’s motion to remand. The 
government moved for remand to the Board to allow us to further consider whether the 
respondent’s proceedings should be reopened pursuant to his motion to reopen alleging 
ineffective assistance of former counsel. The First Circuit vacated our March 11,2015, decision. 
The record will be remanded. 

In our March 27, 2014, decision we dismissed the respondent’s appeal from the Immigration 
Judge’s decision which found him removable and denied his application for cancellation of 
removal for certain permanent residents. We denied his untimely motion to reopen proceedings 
in our now vacated March 11,2015, decision. 

We had previously concluded that the respondent met the requirements in Matter of Lozada , 
19 I&N Dec. 637 (BIA 1988), to properly allege ineffective assistance of former counsel. We 
now conclude that the respondent shows prejudice. See Muyubisnay-Cungachi v. Holder, 734 
F.3d 66, 72 (1st Cir. 2013) (an alien making an ineffective assistance claim must establish both a 
deficient performance by counsel and a reasonable probability of prejudice resulting from his or 
her former representation). 

The respondent submits supplemental evidence that was not previously available. Certain 
documents from the Massachusetts Board of Bar Overseers (“BBO”) were not sent to the 
respondent previously, but have now been obtained by counsel. These documents include 
attachments to former counsel's reply to the allegations against him. Given the new evidence 
presented, and the remand from the First Circuit, we find that there has been an adequate 
showing of prejudice. 

We did not address due diligence in our March 11, 2015, decision, but we will do so now, 
and we conclude that the respondent shows due diligence. See Meng Hua Wan v. Holder , 776 
F.3d 52, 58 (1st Cir. 2015) (equitable tolling is unavailable to excuse a party who has failed to 
exercise due diligence; the Board’s decision specifically noted that the 11-year delay in filing a 
motion to reopen precluded a finding of due diligence even if the alien had received the parlous 
legal advice that he claimed to have gotten). The Board dismissed the respondent’s appeal on 
March 27,2014. The respondent obtained present counsel, executed his sworn declaration, filed 
a complaint against former counsel with the BBO, and filed his motion to reopen on November 7, 
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2# 14. He also filed a petition for review. In sum, the respondent meets the requirements in 
Matter of Lozaia, supra , shows prejudice, and shows due diligence. Equitable tolling of the 
time limitation on his motion to reopen is warranted. 

Accordingly, the following orders will be entered. 

ORDER: The motion to reopen is granted. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings in accordance with the foregoing opinion, and for the entry of a new decision. 


VioKiAN c\ 

C - VfORTHE BOARD 
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This case was last before us on April 24, 2015, when we dismissed the respondent’s appeal 
from an Immigration Judge’s December 11, 2014, decision denying his applications for 
cancellation of removal for certain permanent residents under section 240A(a) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229b(a), and waivers of inadmissibility under 
former section 212(c) of the Act, 81LS.C. § 1182(c), and section 212(h) of the Act. The 
respondent filed a motion to reopen on November 16, 2015, arguing that new evidence regarding 
his mental health would change the outcome of his proceeding. The respondent’s motion will be 
denied. 


In additional filings subsequent to the filing of his motion to reopen, the respondent argues 
that the criminal conviction underlying his aggravated felony crime of violence charge of 
removability was overturned by a state court of appeals, and that these proceedings should be 
terminated because his equal protection rights have been violated. 

The respondent’s motion is untimely. The final administrative order in this case was issued 
on April 24, 2015. With certain exceptions not pertinent here, a motion to reopen in any case 
previously the subject of a final decision by the Board must be filed no later than 90 days after 
the date of that decision. See section 240(c)(7)(C)(i) of the Act, 8 U.S.C. § 1229a(cX7XC)(i); 
8 C.F.R. § 1003.2(c)(2). The present motion was filed on November 16, 2015, beyond the 90- 
day deadline. 

Further, the respondent has not submitted new, previously unavailable, and material evidence 
in support of his motion to reopen. See 8 C.F.R. § 1003.2(c)(1) (providing that “[a] motion to 
reopen proceedings shall not be granted unless it appears to the Board that the evidence sought to 
be offered is material and was not available and could not be available and could not have been 
discovered or presented at the former hearing”). The respondent claims to offer new evidence 
regarding his mental health, but the document he submitted is a copy of the Immigration Judge’s 
April 4, 2014, mental competency evaluation. We reviewed this evaluation in our prior decision 
and found no clear error in the Immigration Judge’s competency determination. 


The respondent also alleges that the criminal conviction und erlying his aggravated felony 
charge of removability was “dismissed” by the state court on 2015. We took 

administrative notice in our prior decision that the Court of Appeals for the State of Georgia 
dismissed the respondent’s appeal on March 20, 2015, noting that it had affirmed the 
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respondent ’s judgm ent of convi ction in an unpublished opinion, see 
m| (decided 2010), and that the respondent is estopped from seeking further 

judicial review on the issues he raised. The respondent has not established that his conviction 
has been modified or overturned, as might justify reopening. See Matter of Madrigal, 21 I&N 
Dec. 323, 327 (BIA 1996) (stating that collateral attacks upon an alien’s conviction do not 
operate to negate the finality of the conviction unless and until it is overturned); Matter of 
Coelho, 20 I&N Dec. 464, 472-73 (BIA 1988) (explain that a party who seeks a remand or to 
reopen proceedings to pursue relief bears a “heavy burden” of proving that if proceedings were 
reopened, the new evidence would likely change the result in the case). 

Next, the respondent appears to argue that his equal protection rights were violated and his 
proceedings should be terminated because, in his view, cases similar to his have been decided 
differently by the Board. But unpublished Board decisions carry no precedential value and, 
further, none of the decisions the respondent relies upon address whether the criminal statute he 
was convicted of (criminal damage in the second degree in violation of Georgia Code Annotated 
§ 16-7-23(a)(l)) is a crime of violence under 18 U.S.C. § 16(b), as we concluded in our prior 
decision. The respondent also has not shown that these unpublished decisions, which date from 
2000 to 2010, are new and previously unavailable. We are not persuaded by the respondent’s 
reliance on United States v. Estrella, 758 F.3d 1239, 1245 (11th Cir. 2014) for the reasons 
already explained in our prior decision. To the extent the respondent’s arguments in this regard 
can be construed as a motion to reconsider our prior decision, the motion is denied as the 
respondent has not identified a material error of tact or law in our prior decision and the motion 
is untimely. See 8 C.F.R. § 1003.2(b)(1) (providing that a motion to reconsider shall specify the 
errors of feet or law in the prior Board decision and must be filed with the Board within 30 days 
after the mailing of the Board decision); see also Matter ofO-S-G-, 24 I&N Dec. 56 (BIA 2006). 

Lastly, the respondent has not demonstrated exceptional circumstances warranting sua sponte 
reopening. See 8 C.F.R. § 1003.2(c)(3); Matter ofJ-J-, 21 I&N Dec. Dec. 976,984 (BIA 1997). 
Accordingly, the motion will be denied. 

ORDER: The motion is denied. 
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This matter was last before the Board on June 10,2015, when we dismissed the respondent’s 
appeal horn the Immigration Judge’s decision pietennitting his application for cancellation of 
removal under section 240A(a) of the Immigration and Nationality Act, 8 U.S.C. § I229b(a). 2 
On December 18, 2015, he filed a motion to reopen with this Board alleging ineffective 
assistance by two former attorneys: Lazar Lowinger, who represented him in conjunction with 
his proceedings before the Immigration Judge, and Allen Tow, who represented him in 
conjunction with his Board appeal. The Department of Homeland Security has not filed a 
response. The motion to reopeo will be denied. 

The respondent’s motion to reopen is untimely. Section 240(cX7) of the Act, 8 U.S.C. 
§ 1229a(c)(7); 8 C.F.R. § 1003.2(c)(2); June 10, 2015, Board dec. (final administrative 
decision). However, for purposes of today’s decision, we will without squarely 

deciding, that the 90-day filing deadline of this motion is equitably tolled. See Omar v. Lynch, 
No. 15-1258, 2016 WL 759883, at *2 (1st Cir. Feb. 25,2016) (citing Neves v. Holder, 613 F.3d 
30,36 (1st Cir. 2010)(per curiam). Nevertheless, the respondent’s motion will be denied. 

The respondent claims he received ineffective assistance by two former attorneys but, 
admittedly, be has not filed a complaint against either of these attorneys with the appropriate 
disciplinary authorities, in accordance with the third prong of Matter of Lozada, id. Motion at 8, 


1 The respondent’s motion is signed by attorney Virginia Benzan, who has not filed the requisite 
Notice of Entry of Appearance as Attorney or R c p igaa/ larivc Before die Board of Immigration 
Appeals (Form EOIR-27). Therefore, the respondent is viewed as appearing pro se in connection 
with his motion to reopen. We will, however, send a courtesy copy of today’s decision to 
attorney Beztzan at: Law Office of Virginia Benzan, P.O. Box 120398, Boston, MA 02112. 

2 In dianissing the respondent’s appeal, we noted that although he alleged ineffective assistance 
in his removal proceedings (when represented by attorney Lowinger), there was no showing that 
he had complied with the procedural requirements for presenting such a claim, as set forth in 
Matter of Lozada, 19 (&N Dec. 637 (BIA 1988), aff'd 857 F.2d 10 (1st Cir. 1988). We also 
found that the respondent did not demonstnrte that he was prejudiced as a result of former 
counsel’s claimed ineffectiveness. 
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#30. Moreover, in our view, he has not adequately and persuasively explained why he has not 
done so. 

As to attorney Lowinger, it is explained that efforts to contact him about the respondent’s 
case by letter and phone have proved unsuccessful. Motion at 8, #29. However, current counsel 
concedes that attorney Lowinger has actually telephoned and left messages for her after she sent 
him the respondent’s “ Lozada ” letter, and therefore it cannot be said that attorney Lowinger has 
refused to cooperate in this matter. 1 Motion at 8, #29. Although communication challenges have 
been claimed, it has not been persuasively demonstrated why this circumstance precluded the 
filing of a bar complaint, prior to the filing of the instant motion, based on the respondent’s 
ineffective assistance allegations, about which attorney Lowinger had already been notified at 
least 6 weeks before. A motion to reopen filed with this Board should be complete upon filing, 
particularly given that, generally, an alien is limited by statute and regulation to filing only one 
such motion. Section 240(cX7)(A) of the Act; 8 C.F.R, § 1003.2(c)(2). 

Regarding the filing of a complaint against attorney Tow, apparently the respondent intends 
to pursue assistance, at some point in the future, from an Office of die Bar Counsel-associated 
program prior to filing a formal bar complaint Motion at 8*9, #30. However, no proof has been 
submitted confirming that the respondent actually initiated such action prior to the filing of his 
motion to reopen. Again, we note that a motion to reopen should be complete upon filing. 

As an additional matter, the respondent’s submissions reflect that attorney Tow has in fact 
replied to die specific allegations of ineffective assistance being made against him and attorney 
Lowinger. Motion, Tab D at 30-32 (letter dated October IS, 2015, from attorney Tow to current 
counsel). Attorney Tow explains with particularity why, in his view, neither he nor attorney 
Lowinger provided representation amounting to ineffective assistance to the respondent in his 
removal proceedings, given the totality of circumstances presented. The respondent has neither 
specifically addressed nor rebutted the substance of attorney Tow’s response, even though his 
response is dated two months prior to the filing of the instant motion. Based on the record before 
us, and given attorney Tow’s unchallenged account of events and explanations, we cannot 
conclude that the requisite showing of prejudice resulting from the ineffective assistance claimed 
(against either attorney Lowinger, or attorney Tow) has been made. 


1 The instant motion also states, without further elaboration, that “a review of attorneys licensed 
to practice in New York does not identify Attorney Lazar Lowinger.” Motion at 5, #13. This 
explanation is vague, and lacks sufficient detail regarding the nature of, and source upon which, 
the “review” was based. In any event, no documentary evidence has been provided establishing 
that attorney Lowinger is not a licensed member of die bar, and/or was not licensed when he 
represented the respondent during his removal proceedings. 
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Based on die foregoing considerations, the motion to reopen will be denied. The request for 
a stay of removal pending adjudication of the respondent’s motion to reopen will be denied as 
moot. Motion at 10. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The request for a stay of removal pending adjudication of the 
respondent’s motion to reopen is denied as moot 
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APPLICATION: Cancellation of removal under section 240A(a) 
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The respondent appeals the August 29, 2014, decision of the Immigration Judge finding her 
removable and denying her application for cancellation of removal under section 240A(a) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229b(a). During the pendency of the appeal and in 
lieu of an appeal brief, the respondent filed a motion to remand on the basis that she had received 
ineffective assistance of counsel. The Department of Homeland Security (DHS) has not 
responded. The motion will be granted, and the record will be remanded for further proceedings. 

We review findings of fact under a “clearly erroneous” standard. 8 C.F.R. § 1003.1 (d)(3)(i). 
We review all other issues, including issues of law, judgment or discretion, under a de novo 
standard. 8 C.F.R. § 1003.1(d)(3)(ii); see Matter ofZ-Z-0 -, 26 I&N Dec. 586 (BIA 2015). 


The respondent, a nati ve and c itizen of Vie tnam, was granted lawful permanent resident 
status in 1992 (Exh. 1). In^^^^007 and |j|j|^K008, the respondent sustained convictions, 
pursuant to guilty pleas, for violating TEXAS PENAL CODE § 43.02(a), prostitution (I.J. at 2-3; 
Exh. 1, Exh. 6 at 10). For the first offense, 1 she was sentenced to 180 days’ probation and a 
$300 fine (I.J. at 2; Exh. 6 at 10). For the second offense, she was sentenced to 2 days’ 
incarceration and a $2000 fine (I.J. at 2; Exh. 1, Exh. 6 at 10). 


1 The record reflects that for her first offense, the respondent received a deferred adjudication 
(Exh. 6 at 29-30). Pursuant to section 101(a)(48)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(48XA), 
the term “conviction” is defined to include a disposition where adjudication of guilt has been 
withheld if the alien has entered a plea of guilty or nolo contendere, or admitted sufficient facts 
to warrant a finding of guilt, and a judge has ordered some form of punishment, penalty, or 
restraint on the alien’s liberty to be imposed. See generally Matter of Cabrera , 24 I&N Dec. 459 
(BIA 2008). Contraiy to the respondent’s allegation in her Notice of Appeal (NOA), her guilty 
plea to prostitution remains a conviction for immigration purposes. 
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_ 2013, the respondent sought reentry to the United States at the Los Angeles 

International Airport and applied for admission as a returning lawful permanent resident (I.J. at 
2; Exh. 1; Tr. at 47). Section 101(aX13)(C)(v) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1101(a)(13XC)(v), provides that a lawful permanent resident of the United States is to be 
treated as an applicant for admission (or ‘'arriving alien”) if he or she “has committed an offense 
identified in section 212(a)(2), unless since such offense the alien has been granted relief under 
section 212(h) or 240A(a).” 


Based on the documentary evidence of record and the respondent’s concessions, the 
Immigration Judge concluded that the respondent is removable (I.J. at 2-3; Tr. at 6, 13). He 
determined that her convictions constituted convictions involving moral turpitude and that she 
was not eligible for the “petty offense exception” 2 (I.J. at 3). The respondent does not dispute 
her removability. The Immigration Judge denied the respondent’s application for section 
240A(a) cancellation of removal as a matter of discretion (I.J. at 5-10). 

On appeal, the respondent has moved for remand on the basis that she received ineffective 
assistance of counsel. Specifically, she states that her prior attorney failed to seek a stand-alone 
waiver of admissibility under section 212(h) of the Act (Respondent’s Motion at 3). 3 The 
respondent argues that she has substantially complied with the requirements for making such a 
claim, as described in Matter of Lozada, 19 I&N Dec. 637 (BIA 1988). These requirements 
include filing an affidavit describing the scope of the representation agreement, notifying the 
prior attorney of the allegations, and lodging a complaint against the attorney with the proper 
disciplinary authorities (or explaining why this was not done). Matter of Lozada, supra, at 639. 

Here, the respondent has included an affidavit describing the scope of the representation 
agreement and a copy of the agreement (Attachment to Respondent’s Motion). As evidence that 
she has notified the prior attorney of the allegations, the respondent has included an affidavit 
from the prior attorney, conceding that she had little immigration experience at the time she 
represented the respondent and that she did not diligently research the facts of the case 
(Attachment to Respondent’s Motion). The respondent explains in her motion that because the 
prior attorney conceded in her affidavit that she provided ineffective assistance of counsel, she 

2 The “petty offense” exception, section 212(a)(2)(A)(ii)(II) of the Act, provides that an alien 
who has committed only one crime is not inadmissible under section 212(a)(2)(A)(i)(I) if (1) the 
maximum penalty possible for the offense does not exceed 1 year of imprisonment, and (2) the 
alien was not sentenced to a term of imprisonment in excess of 6 months, regardless of the extent 
to which the sentence was ultimately executed To the extent the respondent argues that the 
petty offense exception applies, her argument is without merit because she has more than one 
conviction (Respondent’s NO A). 

■ A “stand-alone” section 212(h) waiver, such as the one sought by the respondent here, may 
only be granted to an applicant for admission. See also Matter of Abosi, 24 I&N Dec. 204 
(BIA 2007) (holding that a returning lawful permanent resident seeking to overcome a ground of 
inadmissibility is not required to apply for adjustment of status in conjunction with a waiver of 
inadmissibility under section 212(h) of the Act). The respondent is an applicant for admission. 
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believed that it would be unnecessary to file a complaint with the State Bar of California 
(Respondent’s Motion at 5). See Lo v. Ashcroft, 341 F.3d 914, 938 (9th Cir. 2003) (excusing a 
petitioner's failure to lodge a complaint with the appropriate state disciplinary authorities where 
petitioner offered a reasonable excuse for this omission and there was no suggestion of collusion 
between petitioner and the former counsel). Because the respondent has offered a reasonable 
explanation and there is no suggestion of collusion between the respondent and the former 
counsel, we conclude that she has substantially complied with the Lozada requirements. 4 

An alien raising an ineffective assistance of counsel claim must establish that she has been 
diligent in raising the claim and must establish that she was prejudiced by her prior attorney’s 
alleged failures. See Socop-Gonzalez v. INS, 272 F.3d 1176, 1184-85 (9th Cir. 2001) (requiring 
exercise of reasonable diligence in pursuing an ineffective assistance of counsel claim). The 
respondent’s timely filing of an appeal with the Board satisfies “reasonable diligence.” 
Regarding prejudice, the respondent appears statutorily eligible for a waiver under section 212(h) 
of the Act, and on appeal has submitted affidavits from her children indicating that they would 
suffer extreme hardship upon her removal to Vietnam. Because this application was not before 
the Immigration Judge, he made no findings regarding whether a qualifying relative of the 
respondent would suffer extreme hardship upon her removal. 5 The Board does not consider new 
evidence presented for the first time on appeal. 8 C.F.R. § 1003.1 (d)(3)(iv); Matter of Haim, 
19 I&N Dec. 641 (BIA 1988); A latter of Fedorenko, 19 I&N Dec. 57, 73-74 & n.10 (BIA 1984). 
Thus, we find it appropriate to remand the record for the Immigration Judge to consider the 
respondent’s eligibility for a waiver of inadmissibility under section 212(h) of the Act. See 
8 C.F.R. § 1003.1(d)(3)(iv) (stating that the Board may not engage in fact finding in the course 
of deciding appeals except for taking administrative notice of commonly known facts); Matter of 
S-H-, 23 I&N Dec. 462 (BIA 2002) (in light of Board’s limited fact-finding ability on appeal, a 
remand is appropriate when the record is inadequate for review). Accordingly, the following 
order will be entered. 


4 “The filing of a complaint with the attorney's licensing body serves to increase our confidence 
in the strength of the claim being made. By greatly lessening the chances of collusion and of 
meritless claims being brought forward for the purposes of delay, the Lozada requirements more 
readily enable us to act on such motions without routinely requiring evidentiary hearings on 
matters, such as counsel's performance, that are collateral to the merits of substantive 
immigration law determinations.” Matter of Rivera-Claros, 21 I&N Dec. 599, 604-05 
(BIA 1996) (explaining the value of the bar complaint as a tool evidencing a lack of collusion 
and preventing future episodes of ineffective assistance of counsel). 

3 We note that, in denying cancellation of removal in the exercise of discretion, the Immigration 
Judge did not assess the degree of hardship that the respondent’s removal would occasion. 
Therefore, we do not find that the adverse discretionary determination previously made would 
necessarily carry over to the section 212(h) waiver context 
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ORDER: The respondent’s motion to remand is granted, and the record is remanded for 
further proceedings consistent with the foregoing decision. 
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APPLICATION: Reopening 


The respondent has filed a timely appeal of an Immigration Judge’s August 19,2015, decision, 
denying his motion to reopen. The record will be remanded to the Immigration Court for further 
proceedings consistent with this opinion and the entry of a new decision. 


The respondent is a native and citizen of the Dominican Republic who was initially admitted to 
the United States as an immigrant on March 31, 1992. The respondent was physically removed 
from the United States on October 2, 2003, pursuant to an Immigration Judge’s May 14, 2003, 
decision ordering his removal on account of his 1997 Massachusetts “drug-trafficking” aggravated 
felony conviction. On June 25, 2015, the respondent filed a motion to reopen with the 
Immigration Court alleging that he “is no longer removable as charged [because] the underlying 
criminal conviction forming the basis of his removability has been vacated... due to a substantive 
and procedural defect in the respondent’s plea.” In sup port of t he motion, the respondent 
presented an order from the Boston Municipal Court, dated 2015, issued pursuant to a 

2012 remand order from the Massachusetts appellate court, finding the respondent suffered 
prejudice as a result of former counsel’s ineffective assistance in his 1997 criminal proceedings, 
and granting respondent’s request to withdraw his guilty plea and motion for a new trial. The 
Massachusetts criminal court’s action was premised upon what it perceived to be substantive and 
procedural defects in the underlying criminal proceedings, rather than some form of 
post-conviction relief. See Rumierzv. Gonzales, 456 F.3d 31, 34-35 (1st Cir. 2006) (a vacated 
conviction is no longer a “conviction” within the meaning of the immigration laws only “if a court 
with jurisdiction vacates [the] conviction based on a defect in the underlying criminal 
proceedings.”); see also Herrera-Inirio v. INS, 208 F.3d 299 (1st Cir. 2000). 


As argued by the respondent on appeal, a conviction vacated on constitutional grounds is void 
ab initio, and therefore cannot be considered valid at the time it was rendered. See 
Matter of Adamiak, 23 l&N Dec. 878 (BIA 2006); see also Commonwealth v. Sylvain, 
466 Mass. 422, 423-24 (2013) (Massachusetts Supreme Judicial Court found that a plea made 
without counsel’s “accurate” advice regarding the immigration consequences of a conviction, 
when prejudicial, is constitutionally defective). The fact that it took over a decade for the 
respondent to vindicate his rights does not undermine a finding that enforcement of a removal 
order that was predicated upon a criminal conviction that was constitutionally defective at the 
time it was entered, constitutes a gross miscarriage of justice sufficient to warrant reopening the 
proceedings of a removed alien. Matter of Malone, 11 l&N Dec. 730, 731-32 (BIA 1966) 
(finding gross miscarriage of justice where alien's deportation order was clearly not in accord 
with the law as interpreted at the time of issuance); see also Bolieiro v. Holder, 731 F.3d 32,37 








(1 st Cir. 2013) (citing Perez Santana v. Holder, 731 F. 3d 50,61 (1 st Cir. 2013)) (court found in a 
case involving an untimely motion to reopen, that the regulations imposing ‘‘post-departure bar” 
on a motion to reopen removal proceedings following an alien’s departure cannot be used to 
preclude a noncitizen alien from vindicating his statutory right to a motion to reopen). 

Consequently, we find that reopening of the proceedings is appropriate under the particular 
circumstances of this case, and the record will be remanded to the Immigration Judge for further 
proceedings consistent with this opinion and the entry of a new decision. On remand, the 
Immigration Judge will consider the new evidence offered by the respondent relating to his 
removability, as charged, and to determine whether the proceedings should now be terminated. 
Accordingly, the following order will be entered. 

ORDER: The motion to reopen is granted and the record is remanded to the Immigration 
Judge for further proceedings consistent with this opinion and the entry of a new decision. 
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Senior Attorney 
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APPLICATION: Reopening 

On March 11, 2016, the respondent submitted his second motion to reopen proceedings in 
which the Board dismissed his appeal on February 26, 2010. The Department of Homeland 
Security (DHS) opposes reopening. The Board granted the respondent's stay request on 
February 24,2016. The motion will be denied. 


The respondent's motion is statutorily time and number-barred as it is his second such 
motion, and was filed more than 6 years after the Board's final administrative decision. 
Section 240(cX7) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(cX7); 8 C.F.R. 
§ 1003.2(cX2). However, he seeks reopening as he essentially avers that circumstances in his 
native Haiti have changed such that he is now eligible for relief. Section 240(cX7XCXii) of the 
Act; 8 C.F.R. § 1003.2(cX3Xii)- We find that the respondent has not met his burden of 


demonstrating that a 
exempted from the noted statutory bars. 


has occurred in Haiti such that his motion should be 


As with his prior motion to reopen, the respondent has not submitted a statement in support 
of his motion. Matter ofB-A-S-, 22 I&N Dec. 57, 59 (BIA 1998) (noting that assertions made in 
a motion to reopen should be accompanied by evidentiary support); see also section 240(cX7)(B) 
of the Act (requiring that a motion to reopen be supported by affidavits or evidentiary material). 
Statements of counsel in a motion are argument, not evidence. Matter of Ramirez-Sanchez, 
17 I&N Dec. 503, 506 (BIA 1980). 


As with his first motion to reopen, the instant motion contends that the respondent provided 
information about two individuals from Haiti to agents with the Drug Enforcement Agency after 
he was arrested in 2011. for a controlled substance violation. One of the individuals, 

reportedly called the respondent's wife and other unspecified family members, offering 
to help obtain an attorney, and telling her to remind the respondent to “do what he knows is right 
and best” (Motion, Tab B). was deported to Haiti before any criminal charges 

were brought based on the investigation (Motion, Tab A). Thereafter, the respondent's wife 
received a phone call from an unknown individual who said “we know what [the respondent] 


done to’ 


when he returned to 


|, and that the respondent | 

Haiti (Motion, Tabs A, B). The respondent also provided information about another individual 
who traveled between the United States and Haiti. 















In essence, the respondent avers that he has should he be deported 

to Haiti, because of (Motion at S). He avers that he will be 

upon his return to Haiti (Motion at 8). He further contends 
as he would 

(Motion at 5). The respondent 

asserts thatQSfijj^^^^^^^^^^l since the 2010 earthquake struck Haiti, [~ 
in that country (Motion at 3, 5). As such, he contends that[ 

_ _deported 

Haitians face (Motion at 6-9). 



The respondent cites 
as suggesting that revisiting 
of the Haitian 


(3d Cir. 2015), 
I, is warranted with respect to its consideration 



(Motion at 7). However, we note that as this is a nonprecedential 
decision, it is not binding upon this Board. Matter of U. Singh, 25 I&N Dec. 670, 672 (BIA 
2012); Matter of Anselmo, 20 I&N Dec. 25, 31 (BIA 1989) (explaining that the Board 
historically follows a court's precedent in cases arising in that circuit). Similarly, the Board 
applies the law of the circuit in cases arising in that jurisdiction, and is not bound by a decision 
of a court of appeals in a different circuit. Matter of Salazar, 23 I&N Dec. 223,235 (BIA 2002). 
As such, the respondent's reliance on Ridore v. Holder, 696 F.3d 907 (9 th Cir. 2012) is misplaced 
(Motion at 7-9). 


Moreover, the respondent bears the burden of establishing that [ 



| The Attorney General has also held that a grant of Q 

must rely upon a finding that each event in a hypothetical chain of events would be more likely 
than not to occur. Matter of J-F-F-, supra at 917. However, we find that the respondent has not 
submitted objective evidence to supporthis^^^^^^^^^^^^H. 

(A.G. 2006) (holding that cannot be granted by 

stringing together a series of suppositions). 


He has not identified any evidence reflecting that^^^^^Hf 

or any other individual would 

Kb) (6) 



. We find that the respondent 1 

las not demonstrated that each 


link in the hypothetical chain of events is more likely than not to occur, as 
of all necessary events coming together that j 
of events cannot be more likely than its least likely link.’ 


[i]t is th e likelihood 
, and a chain 



As the respondent has not established that 


(b) (6) 


in Haiti have 


(b) (6) 


BHHHHHHHHi, we find that his motion is not exempt from 
the noted statutory bars. Therefore, we find that neither reopening nor a stay of removal is 
warranted. Accordingly, the following order shall be entered. 
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ORDER: The motion to reopen is denied. 
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APPLICATION: Reopening 

The Board’s last decision in this matter, issued on June 10, 2015, and re-issued on 
December 1. 2015, denied the respondent’s motion to reopen proceedings. The respondent filed 
another motion to reopen on December 24, 2015. The Department of Homeland Security 
opposes the motion. 

_In support of the motion, the respondent submits the order of a New York court issued on 



2015, vacating the sentence imposed for his drug offense in 1995. and re¬ 
sentencing him as a youthful offender. The court’s order stated that the adjudication as a 


youthful offender “was proper and mandatory.” In Iris September 14, 2014, decision, the 
Immigration Judge had noted that the respondent’s 1995 conviction barred him from eligibility 
for cancellation of removal because it cut off the continuous residence required for relief under 
section 240A(a) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(a). In view of the 


totality of the circumstances presented, including the new evidence relating to the respondent’s 


1995 conviction, we will reopen the proceedings and remand the case to the Immigration Judge 
to allow the parties to address the possible impact of the state court order on the respondent’s 


case. On remand, the burden will be on the respondent to establish that he is eligible for and 
deserving of the relief sought. 


Accordingly, the following order will be entered. 


ORDER: The motion to reopen is granted and the record is remanded to the Immigration 


Judge for further proceedings consistent with this opinion and for the entry of a new order. 



FOR THE BOARD 
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APPLICATION: Reopening 


This matter was last before us on September 27, 2013, when we remanded the record for 
further consideration of the respondent’s motion to reopen. In a decision dated August 19, 2014, 
the Immigration Judge denied the respondent’s motion to reopen. The respondent, a native and 
citizen of Honduras, appeals from that decision. The respondent has also filed a motion to 
remand. The Department of Homeland Security has not responded to the appeal or the motion. 
The motion to remand will be granted. 

We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1 (d)(3)(h). 

This matter has a long and complicated procedural history. The respondent was ordered 
removed from the United States on May 31,2005. He appealed from that decision but ultimately 
withdrew his appeal and was removed from the United States on November 17, 2005. On 
December 27, 2010, the respondent filed a motion to reopen with the Immigration Judge based 
on Lopez v. Gonzales , 549 U.S. 47 (2006), which he argued constitutes a fundamental change 
inlaw affecting his eligibility for cancellation of removal for certain permanent residents 
pursuant to section 240A(a) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(a). The 
Immigration Judge denied the respondent’s motion in a decision dated January 11,2011, finding 
he lacked jurisdiction over the motion pursuant to the departure bar. See 8 C.F.R. § 1003.23(b). 
The Board dismissed the respondent’s appeal from that decision on July 18, 2011. The 
United States Court of Appeals for the Fifth Circuit granted the respondent’s subsequent 
petition for review and remanded to the Board for further proceedings, holding that the departure 
bar regulations impermissibly conflict with the respondent’s statutory right to file a motion 
t^eopei^urauan^^section 240(c)(7) of the Act. 8 U.S.C. §1229a(c)(7). 

(5th Cir. 2012). On September 27, 2013, we remanded the record for 
further consideration of the respondent’s motion to reopen and on August 19, 2014, the 
Immigration Judge once again denied the motion. 

On remand, the Immigration Judge concluded that the respondent established a general 
and reasonable likelihood of success on the merits of his application for cancellation of 
removal but found that motion to reopen was untimely and that he lack ed authority to reopen 
proceedings sua sponte notwithstanding the Fifth Circuit's holding in 


[(b)(6) 











The Immigration Judge further concluded that he lacked authority to grant the respondent’s 
request for equitable tolling of the motions filing deadline, which he found was considered a 
request for sua sponte reopening under the law of the Fifth Circuit. The respondent has appealed 
from that decision. 

While the respondent’s appeal was pending, he filed a motion to remand based on the 
Supreme Court’s decision in Mata v. Lynch, — U.S. —, 135 S.Ct 2150 (2015), in which the 
Court held that the Fifth Circuit impermissibly interpreted a request for equitable tolling of the 
motions deadline as a request for sua sponte reopening. Thus, despite Fifth Circuit case law to 
the contrary, a request for equitable tolling is a separate request from one that seeks sua sponte 
reopening. In the instant case, the Immigration Judge did not determine whether the respondent 
had demonstrated that equitable tolling of the filing deadline was warranted because he 
concluded that he lacked authority to grant such a request. Accordingly, the record will be 
remanded for the Immigration Judge to further consider the respondent’s motion to reopen in 
light of the Supreme Court’s holding in Mata v. Lynch, supra , and to determine in the first 
instance whether equitable tolling of the motions deadline in warranted. 

In light of the foregoing } the respondent’s motion to remand will be granted. Because the 
record will be remanded, we do not reach the arguments raised on appeal. The following orders 
will be entered. 

ORDER: The respondent’s motion to remand is granted. 

FURTHER ORDER: The record is remanded for further proceedings and the entry of a new 
decision. 
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File: 
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In re: 



IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Cheryl Ruggiero, Esquire 


ON BEHALF OF DHS: 


Cynthia Gutierrez 
Assistant Chief Counsel 


APPLICATION: Reopening 


This matter was last before the Board on September 24, 2015, when we denied the 
respondent’s motion to reopen. On October 26, 2015, the respondent filed another motion to 
reopen. The Department of Homeland Security (DHS) has opposed the motion. The motion will 
be denied. 

The respondent's motion to reopen is untimely and number-barred. Section 240(c)(7)(A), 
(C)(i) of the Immigration and Nationality Act, 8U.S.C. § 1229a(c)(7)(A), (C)(i); 8 C.F.R. 
§ 1003.2(c)(2). The respondent, however, argues that his proceedings should be reopened based 
on ineffective assistance of counsel by attorney Ramiro Castro, who represented him before the 
Immigration Judge and on appeal, and attorney Hector Cavazos, whom he retained to file his 
prior motion to reopen. The respondent also argues that'the motion to reopen time and number 
limitations should be equitably tolled based on the ineffective assistance by his former counsels. 

We first note that the respondent has not complied with the requirements set forth in Matter 
of Lozada , 19I&N Dec. 637 (BIA 1988), for making valid ineffective assistance of counsel 
claims, and he has not provided sufficient explanations why he could not do so. The respondent 
admits that he has not complied with the Lozada requirements (Motion, at 9). Although he has 
submitted his declaration regarding his representation by fonner counsels, this declaration 
provides no details surrounding the attorney’s admission of factual allegations made in the 
Notice to Appear, which is the core of his ineffective assistance of counsel claim against attorney 
Castro (as discussed below). The respondent’s current counsel also submitted a declaration, 
stating how she has communicated with attorney Emily Chrim, who submitted the respondent’s 
prior motion to reopen, and tried to obtain the respondent’s files. However, neither declaration 
states that the respondent communicated his ineffective assistance of counsel claims to his 
former counsels, or explains why he could not do so. 

The respondent also admits that he has not filed a bar complaint against any of his former 
counsels. The respondent states that “I never made a formal complaint against Mr. Castro 
because I usually don’t do things like that and I’m unsure about the process” and “I never made a 
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formal complaint against M r, Cavazos be cause lie already was suspended by the State Bar” 
(Motion Exh. Declaration of at 3-4). However, the respondent states that he has 

been advised to make such complaints against them and “may” submit bar complaints once his 
current counsel obtains his file from the Board (id.). The current counsel’s declaration states that 
the respondent has not wanted to submit formal complaints against former counsels as a result of 
“extreme anxiety, depression^] and inability to focus,” despite her advice to do so (Declaration 
I, at 3-4). 


The respondent’s anxiety, depression, and general unwillingness to file a bar complaint does 
not provide a sufficient explanation for his failure to communicate his ineffective assistance of 
counsel claims to his former counsels or to file bar complaints against them, especially when he 
was advised to do so by his current counsel and is now assisted by the current counsel.' 
Furthermore, although attorney Cavazos was suspended from die practice of law, this suspension 
appears to be for a finite period, which allows the possibility of his reinstatement in the future. 
Therefore, a bar complaint against him would not be necessarily futile. As to attorney Emily 
Chrim, who actually submitted the respondent’s prior motion to reopen, the respondent does not 
state that he communicated his ineffective assistance of counsel claim to her or will file a bar 
complaint against her. In sum, the respondent has not complied with the requirements set forth 
in Matter of Lozctda and has not sufficiently explained why he could not do so, for making valid 
ineffective assistance of counsel claims. 


In addition, even if the motion to reopen time and number limitations were equitably tolled, 
tlie respondent did not show that the admission of factual allegations should be permitted to be 
withdrawn or his proceedings should be reopened based on the claimed ineffective assistance of 
counsel. The respondent argues diat attorney Castro provided him ineffective assistance of 
counsel by not challenging the respondent’s removability. However, the record shows that 
attorney Castro had denied removability and also submitted a motion to terminate the 
proceedings on or about August 21, 2013, although the Immigration Judge denied this motion 
(Exhs. 4, 6). The respondent’s ineffective assistance claim rather appears to be that attorney 
Castro did not contest, but rather admitted, the factual allegations made in the Notice to Appear, 
especially the allegations that the controlled substance involved in his 1999 and 2003 convictions 
was cocaine (Motion, at 10). 

In Matter of Velasquez, 19 I&N Dec. 377 (BIA 1986), the Board held that a formal 
admission or concession made during a proceeding by an attorney is binding on the alien and 
will not he set aside, absent “egregious circumstances.” in that decision, the Board noted that 
such “egregious circumstances” may be found if: (i) the admission or concession was the result 
of unreasonable professional judgment, i.e.. ineffective assistance of counsel; (ii) the admission 
or concession was so unfair that they have produced an unjust result; or (iii) the factual 
admissions or concession of removability was untrue or incorrect. Matter of Velasquez, supra, at 
383. As the United States Court of Appeals for the Ninth Circuit observed, all three types of 


The respondent’s motion cites caselaw stating that compliance with Matter of Lozada may 
not be necessary if the ineffective assistance of counsel is clear (Motion, at 6-7). However, the 
respondent does not explain how this principle applies in his case. 
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“egregious circumstances” identified in Matter of Velasques are related to the due process 
guarantee that removal proceedings accord with fundamental fairness, i.e., that evidence relied 
on in removal proceedings must be probative and its use must be fundamentally fair. 
Santiago-Rodriguez v. Holder, 657 F.3d 820, 831 (9th Cir. 2011), citing Rojas-Garcia v. 
Ashcroft, 339 F.3d 814, 823 (9th Cir. 2003); Espinoza v. INS, 45 F.3d 308,310 (9th Cir. 1995). 

In Santiago Rodriguez v. Holder, the Ninth Circuit noted that, if the attorney admitted the 
allegations or conceded the client’s removability without a factual basis for doing so, that 
circumstance would justify disregarding the admissions based on ineffective assistance of 
counsel. Santiago-Rodriguez v. Holder, supra , at 832. The Ninth Circuit also cited with 
approval the Board’s unpublished decisions where the Board found “egregious circumstances” 
based on ineffective assistance of counsel, where the attorney made an admission or concession 
without first speaking to the respondent or discussing the factual allegations with the client. Id. 
On the other hand, where the attorney, after carefully weighing all the relevant facts and 
exploring the available legal options, decides that the best course of action is to make the 
admission or concession, the Ninth Circuit noted that it is unlikely that the attorney rendered 
ineffective assistance, even if that decision appears unwise in hindsight. Id., at 832-33, citing 
Torres-Chavez v. Holder, 567 F.3d 1096, 1101-02 (9th Cir. 2009): Magallanes-Damian v. INS. 
783 F.2d 931, 934 (9th Cir. 1986); Thorsteinsson v. INS, 724 F.2d 1365, 1367 (9th Cir. 1984); 
Rodriguez-Gonzalez v. INS, 640 F.2d 1139,1142 (9th Cir. 1981). 

In Santiago-Rodriguez, the Ninth Circuit found that the attorney’s admission of the factual 
allegation without any factual basis constituted ineffective assistance of counsel. 
Santiago-Rodriguez v. Holder, supra, at 835. Specifically, the Notice to Appear alleged that the 
alien was involved in alien smuggling of his wife and brother; the alien testified that he was 
involved in smuggling of his wife only, but not of his brother. The Ninth Circuit noted that, 
despite the discrepancy between her client’s story and the allegations in the Notice to Appear, the 
counsel did not investigate any details, nor did she inform the client that she intended to admit 
the allegations that he had smuggled both his wife and brother. Since the allegation of 
smuggling the alien’s brother was untrue and incorrect, the Ninth Circuit found that binding the 
alien to that admission would produce an unjust result. Therefore, the Ninth Circuit concluded 
that egregious circumstances existed in that case that permitted the alien to withdraw the 
admission. 


Unlike the alien in Santiago-Rodriguez, the respondent does not argue, and has not shown, 
the existence of egregious circumstances discussed in Matter of Velasquez. The respondent lias 
submitted a declaration, but he does not claim that the allegations regarding cocaine were 
incorrect or th e admission was made without his authorization (Motion Exh. Declaration of 
Furthermore, the record indicates that the controlled substance involved in The 
respondent’s 2003 criminal case was, in fact, cocaine (Motion Exh. G). Under these 
circumstances, the respondent did not show that the admission of the factual allegations 
produced an unjust result. 


The respondent suggests that the Board “acknowledged that ineffective assistance of counsel 
should have been argued” in the prior decision, because the Board noted that “the respondent, 
through his former counsel, admitted the factual allegations made in the Notice to Appear” and 
also noted that the respondent has not “attempted to pursue a claim of ineffective assistance of 
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counsel” against attorney Castro. 

2015) (Motion, at 9). However, it is hardly unusual that represented aliens make pleadings 
tlirough their counsels. The Board noted in the prior decision that the respondent has not 
attempted to pursue a claim of ineffective assistance of counsel against attorney Castro, not 
necessarily to imply that such an argument should be made as the respondent suggests, but to 
note that it was unnecessary that the Board should discuss or address such a claim in the prior 
decision. Based on the above, the respondent did not show that the admission of factual 
allegations should be withdrawn, or his proceedings should be reopened, based on the ineffective 
assistance by attorney Castro. 2 


The respondent's ineffective assistance claim against attorney Cavazos is based on that 
attorney’s suspension from the State Bar of California, which in turn was based on charges of 
misconduct in several client matters (Motion, at 3; Motion Exh. D). Nevertheless, these 
documents do not necessarily show how attorney Cavazos provided ineffective assistance in the 
respondent's case, or how his action or inaction may have affected the outcome of the 
respondent’s case. See Maravilla Maravilla v. Ashcroft , 381 F.3d 855, 857-58 (9th Cir. 2004). 
Furthermore, the respondent’s prior motion to reopen was filed not by attorney Cavazos but by 
attorney Emily Chrim, who appears to have been associated with the practice of attorney 
Cavazos. The respondent suggests that “it is unclear whether she had the file, or time, to 
adequately prepare the case, as she was in and out of that firm quickly” (Motion, at 3). 
Nevertheless, the respondent does not point to specific substantive or procedural defects in the 
respondent's prior motion submitted by attorney Chrim. The record shows that attorney Chrim’s 
motion discussed pertinent facts and the law, and urged the Board to terminate the respondent’s 
proceedings, although the Board disagreed with these arguments. The respondent has not shown 
how the outcome of his prior motion to reopen may have been different if his motion were 
prepared and submitted by a competent counsel. Based on the above, the respondent did not 
show that the admission of factual allegations should be withdrawn, or his proceedings should be 
reopened, based on the ineffective assistance by his former counsels. 3 Based on the above, the 
respondent's motion will be denied. 


2 # $ 

We also note that, if and to the extent attorney Castro provided ineffective assistance and 

prejudiced the respondent’s case by admitting the factual allegations made in the Notice to 

Appear, this would not necessarily require termination of the respondent’s proceedings. Rather, 

it would require a remand and fiirtber factual development. The respondent’s admission at the 

outset of the proceedings relieved the DHS of the obligation to present further evidence on the 

factual question of the nature of the drug offense. See Perez-Mejia v. Holder, 663 F.3d 403,415 

(9th Cir. 2011); Hoodho v. Holder, 558 F.3d 184, 191 (9th Cir. 2009). Therefore, as noted in the 

Board’s prior decision, the DHS had no reason to provide additional state court convictions 

documents which might exist 


The respondent has not explicitly claimed that attorney Chrim provided ineffective assistance 
by not making an ineffective assistance of counsel claim in the prior motion. Even if the 
respondent had done so, such claim would have been rejected, inasmuch as such a claim would 

(continued...) 
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ORDER: The motion to reopen is denied. 



FOR THE BOARD 
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In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Muneer I. Ahmad, Esquire 
CHARGE: 


HAY i 2 2016 


Notice: Sec. 237(a)(2)(B)(i), I&N Act [8 U.S.C. § 1227(a)(2)(B)(i)] - 
Convicted of controlled substance violation 

Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] - 
Convicted of aggravated felony 


APPLICATION: Reopening 


The respondent has filed a motion to reopen his removal proceedings with the Board. 
Section 240(c) of the Immigration and Nationality Act, 8 U.S.C. § 1229(c); 8 C.F.R. § 1003.2(c). 
We will deny the motion. 

We review for clear error the findings of fact, including determinations of credibility, made 
by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3Xi). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1(d)(3)(H). 


On March 10, 2008, the Department of Homeland Security (“DHS”) charged the respondent 
as removable under sections 237(a)(2)(A)(iii),(B)(i) of the Act, 8 U.S.C. §§ 1227(a)(2)(A)(iii), 
(B)(i) (Exh. 1). The respondent admitted the factual allegations, conceded removability as 
charged, and filed a 


On February 27, 2009, the Immigration Judge denied the 
respondent’s application for relief for failure to meet his burdens of proof, and ordered him 
removed to Haiti. The respondent timely appealed to the Board, and on May 27,2009, the Board 
dismissed his appeal. The respondent filed a petition for review with the United States Court of 
Appeals for the Second Circuit, which denied his petition in a decision issued on 
2012 (Exh. T to Respondent’s Motion to Reopen (Order in 
(consolidated) (2d Cir. 2012)). 


On August 4, 2011, the respondent filed a motion to reopen with the Board, arguing that the 



On September 19, 2011, the Board denied the motion to reopen, and on February 28, 2012, the 








Second Circuit denied the respondent’s petition for review from the Board’s September 29, 2011, 
decision. 


Presently before the Board is the respondent’s second motion to reopen, filed on March 16, 
2016, which asserts 3 bases for reopening his removal proceedings. First, the respondent 
contends that 201 for 


Second, the respondent contends that he is 


disabled as the term is defined under the Rehabilitation Act of 1973, 29 U.S.C. § 794, that he 
was denied access to his removal proceedings on account of his disability, and that reopening 
would be a reasonable accommodation of his disability. Third, the respondent contends that the 
Board should reopen sua sponte because his removal would be unjust, and because the Board’s 
2014 decision in Matter of Ferreira, 26 I&N Dec. 415 (BIA 2014), represents a change in the 
law that places into doubt whether he has incurred an aggravated felony conviction that renders 
him removable and ineligible for relief. We will deny the motion to reopen. 

As to the respondent’s first argument, the record does not support his claim that 

that 

(Respondent’s Brief at 11-21). 
Section ^^^^B of the Act; (BIA 2002) (for an 

|, it must cause 

|); accord, ■ 

(2d Cir. 2007). We have reviewed the affidavits and articles 
submitted, including the March 9, 2016, affidavit of and the report titled 

H, ” and we have 


taken administrative notice of the 2015 Country Reports on 
(Exhs. CC, FF to Motion to Reopen). 8 C.F.R. § 1003.1(d)(3)(iv). 

The record evidence in its entirety supports the conclusion that respondent has not met his 
burden of proof for allegations that, since 2011, Haiti has implemented a 

anecdotal in nature, and insufficient standing alone to demonstrate that the respondent is more 

upon return. Further, nothing in the 2015 



upon return. (2d Cir. 2007) (where there are two 

permissible views of the evidence, the factfinder’s choice between them cannot be clearly 
erroneous). 

eligibility on the grounds that he is 


Furthermore, the respondent has not demonstrated | 
in Haiti, either_ 

(Respondent’s Brief at 16-21). See^^^^ 
(A.G. 2006) (to qualify for the respondent 

must demonstrate that each step in the chain of events is more likely than not to happen). There 
is insufficient evidence that the respondent 




upon him. 

reflects that conditions in Haiti, particularly given 


The record instead 
and 
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I, and that I 


is due to amu 
(Exh. to to 

Reopen (March 9, 2016, Affidavit of at ^|1[ 38, 41; Exh. DD to Motion to 

Reopen (March 10, 2016, Declaration of Esquire) at 23-42; see also 

Exh. EE to Motion to Reopen (March 6, 2016, Letter of M.D., PHD.); 

see also 2015 at 30-31). 

■ The record also reflects that I 




reopen his claim on the basis of | 
and will be denied. 


Thus, the respondent’s motion to 
| is not supported by the record, 


We will also deny the respondent’s request that we reopen his proceedings as a reasonable 
accommodation of his disability under the Rehabilitation Act (Respondent’s Brief at 21-25). 
The respondent’s motion on this basis is both time-barred and numerically barred, as there is no 
evidence that this claim is based on new, previously unavailable evidence. 8 C.F.R. 
§ 1003.2(c)(1). In fact, the Second Circuit rejected the respondent’s argument that the Board 
violated his due process rights by denying his motion for an extension of time to file a reply brief 
with the assistance of counsel (Exh. T to Motion to Reopen (Order in 

(consolidated) (2d Cir. 2012) at 7-8)). 

Further, the respondent’s citations to the orders of the Central District of California in 
Franco-Gonzalez v. Holder, Nos. 10-02211, 2013 WL 8115423 (C.D. Cal. 2013) and 2014 WL 
5475097 (C.D. Cal. 2014) are unavailing (Respondent’s Brief at 22-25 and n.3). Not only are 
the court orders out-of-circuit and not controlling, but there are no claims or evidence that the 
respondent lacks mental competency for purposes of his proceedings. Matter of 
25 I&N Dec. 474, 479 (BIA 2011) (an alien is competent for purposes of immigration 
proceedings if he or she has a rational and factual understanding of the nature and object of the 
removal proceedings, can consult with an attorney or representative if there is one, and has a 
reasonable opportunity to examine and present evidence and cross-examine witnesses). 

Lastly, we will deny the respondent’s request for reopening sua sponte (Respondent’s Brief 
at 25-33). 8 C.F.R. § 1003.2(a); Matter ofJ-J-, 21 I&N Dec. 976, 984 (BIA 1997) (“The power 
to reopen on our own motion is not meant to be used as a general cure for filing defects or to 
otherwise circumvent the regulations, where enforcing them might result in hardship.”). We do 
not agree with the respondent’s contention that a “proportionality analysis” applies in 
determining whether we should reopen proceedings sua sponte (Respondent’s Brief at 25-29). 

Further, we do not agree that reopening is warranted in light of the Board’s decision in 
Matter of Ferreira, 26 I&N Dec. 415 (BIA 2014) (Respondent’s Brief at 29-33). The respondent 
has presented no evidence that there is a “realistic probability” that the State of Connecticut 
prosecutes state offenses involving the non-federally controlled substances of benzylfentanyl and 
thenylfentanyl, and that his offense is therefore not a categorical match to the generic drug 
trafficking aggravated felony offense that renders him removable and ineligible for relief (Exh. 1; 
Respondent’s Brief at 29-33). Sections 101(a)(43)(B), 237(a)(2)(A)(iii), 240A(a)(3) of the Act, 
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8 U.S.C. §§ 1101(a)(43)(B), 1227(a)(2)(A)(iii), 1229b(a)(3); see Matter of Ferreira, supra, at 
421-22. 

For these reasons, we will deny the respondent’s motion to reopen. 

ORDER: The motion to reopen is denied. 

FURHTER ORDER: The stay of removal is vacated. 

FOR THE BOARD 
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ON BEHALF OF RESPONDENT: Jorge Guttlein, Esquire 
APPLICATION: Continuance; remand 


The respondent, a native and citizen of the Dominican Republic who was accorded lawful 
permanent resident status in June 1994, appeals the decision of the Immigration Judge dated 
July 14, 2015, denying a request to continue these proceedings and ordering the respondent’s 
removal from the United States based on the charges listed in the Notice to Appear. With her 
appeal brief, the respondent has submitted additional evidence and moved for a remand. The 
respondent’s appeal will be dismissed and her motion will be denied. 

We review Immigration Judges’ findings of fact for clear error, but questions of law, 
discretion, and judgment, and all other issues in appeals, de novo. 8 C.F.R. § 1003.1(d)(3). 

We affirm the Immigration Judge’s decision (I.J. at 1-5). The respondent has not challenged 
on appeal the Inunigration Judge’s finding that, despite the several continuances granted in this 
case, she had no pending applications for relief from removal when she last appeared before him 
on July 14, 2015. Nor has she challenged on appeal the Immigration Judge’s finding, which is 
supported by the hearing transcript, that she conceded her removability, through her counsel, on 
the basis of the charges listed in her Notice to Appear (Id at 4-5; Exh. 1; Tr. at 6-8). 
Additionally, the respondent has indicated on appeal that she has been unsuccessful in her post¬ 
conviction relief motions (Respondent’s Brief at 1). As such, we find that the respondent did not 
establish good cause for a further continuance of her removal proceedings. See Matter of Perez- 
Andrade , 19 I&N Dec. 433 (BIA 1987) (the decision to grant or deny a continuance is within the 
discretion of the Immigration Judge, if good cause is shown, and that decision will not be 
overturned on appeal unless it appears that the respondent was deprived of a full and fair 
hearing); see also Matter of Sanchez-Sosa, 25 I&N Dec. 807, 815 (BIA 2012) (recognizing that a 
continuance should not be granted where it is being sought “as a dilatory tactic to forestall the 
conclusion of removal proceedings”). 

The respondent seeks a remand to have an opportunity to apply 

which she claims she is eligible for (Respondent’s 
Brief at 2-3). According to the respondent, throughout the proceedings, “the [Immigration] 
Judge was repeatedly advised of [her].. but, “[f]or reasons unknown, 

[an] acknowledgment of eligibility [made early in the proceedings] by both the [Immigration] 
Judge and prior counsel never materialized into an application before the Court” (Id). The 
respondent also maintains that, because her native country is not 










would be 


|, her removal to the Dominican Republic would 

her (Id). 


as she 
I, and with a 


The respondent’s motion included a letter from a 

|, 2015, stating that the respondent has been 




The motion also included a letter from the 
|, 2015, indicating that the respondent has 
_|, “specifically in the 

context of her unsolved [i]mmigration [s]tatus,” and that she needs 

(Respondent’s Brief, Tab F). Additionally, the motion was accompanied by a copy of the 2014 


Department of State 


f° r the Dominican Republic and a 2014 
| for the same country (Id, Tab G). 


The hearing transcript confirms that the respondent informed the Court, through counsel, 
about (Tr. at 15-17) and that the Immigration Judge acknowledged them (Id 

at 32). However, the respondent, who was represented by counsel at all times throughout her 
proceedings, never informed the Immigration Judge of her desire to seek 

She did not do that even after the specific instruction by the Immigration Judge 
to inform the Court of any forms of relief she believed she might be eligible for (Id at 22) and 
after being asked for a final time, at the end of her merits hearing, whether she had any additional 
questions (Id. at 54-55). Nor do we find that the respondent has meaningfully raised a case for 
in that she has not demonstrated that the Dominican Republic is 
as she alleges and that, even if that were the case, 
would be considered 

To the extent that die respondent might be alleging that she received ineffective assistance 
from her prior counsel, such a claim has not been meaningfully raised as the respondent has not 
shown compliance with any of the requirements ol Matter of Lozada , 19 I&N Dec. 637 (BIA 
1988), affd, 857 F.2d 10 (1st Cir. 1988), including notifying her prior counsel of the allegations 
she is making against her and giving her an opportunity to respond to them. See also Matter of 
Assaad, 23 I&N Dec. 553 (BIA 2003). 



Given the foregoing, we decline to disturb the Immigration Judge’s decision and to grant the 
respondent’s motion to remand. Accordingly, the following orders shall be entered. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: The motion to remand is denied. 
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IN REMOVAL PROCEEDINGS 
MOTION 


Date: 


ON BEHALF OF RESPONDENT: Mark A. Goldstein, Esquire 

ON BEHALF OF DHS: Mark Jebson 

Senior Attorney 

APPLICATION: Reopening 


SEP -920(5 


This case was last before us on January 29, 2015, when we denied the respondent’s prior 
motion to reopen and reconsider our dismissal of his appeal from the Immigration Judge’s denial 
of his motion to reopen his in absentia removal proceedings. On June 18. 2015, the respondent 
submitted another motion to reopen p ursuant to 8 C.F.R § 1003.2. He is a native and citizen of 
Iraq. He seeks reopening to apply for 

a claim of 

in Iraq, including the actions of the Islamic State. The Department 
of H omeland Security (DHS ) states that it does not oppose the respondent’s motion to reopen to 

and that it preserves the right to argue that the respondent’s request 
for gj]g|is untimely. We will grant reopening to provide the respondent the opportunity to 
apply for any form of relief for which he may be eligible. Accordingly, the motion will be 
granted and the record will be remanded to the Immigration Judge for further proceedings. 


ORDER: The respondent’s motion to reopen is granted, and the record is remanded to the 
Immigration Judge for further proceedings. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Margaret Blot, Esquire 
CHARGE: 

Notice: Sec, 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(AXiii)] - 
Convicted of aggravated felony (not sustained) 

Sec. 237(a)(2)(BXi), I&N Act [8 U.S.C. § 1227(a)(2XBX0] - 
Convicted of controlled substance violation (sustained) 

APPLICATION: Reconsideration 


The respondent has filed a timely motion to reconsider the Board’s July 8, 2015, decision 
dismissing his appeal. Die record does not contain a response from the Department of 
Homeland Security. The motion will be denied. 

A motion to reconsider shall specify “errors of fact or law in the prior Board decision and 
shall be supported by pertinent authority.” 8 C.F.R. § 1003.2(b); see also Matter of 0-S-G-, 
24 I&N Dec. 56 (BIA 2006). The respondent argues that the Board erred in concluding that he 
had failed to establish his statutory eligibility to pursue an application for cancellation of removal 
under section 240A(a) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(a). 

First, the respondent argues that it was error for the Board to conclude that an inconclusive 
record of conviction was insufficient to establish his statutory eligibility for relief. The 
respondent acknowledges in his motion that the statute under which he was convicted is a 
divisible statute, in that some of the offenses fall within the aggravated felony definition as 
“illicit trafficking” offenses and some do not. Section 101(a)(43XB) of the Act, 8 U.S.C. 
§ 1101(a)(43)(B) (including within the aggravated felony definition an offense of illicit 
trafficking in a controlled substance). The Board agreed with the Immigration Judge that the 
respondent’s conviction documents were inconclusive with regard to whether he was convicted 
of conduct that would fall within the aggravated felony definition or not (i.e. the conviction 
documents did not establish which of the three alternative elements relating to methamphetamine 
that were set forth in the Criminal Information - selling, delivering, or possessing - was the basis 
for his conviction) (Exh. 2, Tab B at 4). 


Because the specific offense for which the respondent was convicted was not evident from 
the conviction documents, the Board agreed with the Immigration Judge that the respondent had 
not met his burden of proof to show that he was statutorily eligible for cancellation of removal. 
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While the United Stales Court of Appeals for the Eleventh Circuit has not spoken on the issue, 
four of the six circuits that have considered the question have agreed with the Board’s approach 
in Matter of Almanza, 24 I&N Dec. 771 (BIA2009), and have held that an inconclusive record of 
conviction is insufficient to satisfy an alien’s burden of proving eligibility for discretionary relief 
from removal. 1 See, eg-, Syblis v. A tty Gen'/ of the United States, 763 F.3d 348, 355-56 (3d 
Cir. 2014); Sanchez v. Holder, 757 F.3d 712, 720 (7th Cir. 2014); Salem v. Holder , 647 
F.3d 111, 116 (4th Cir. 2011); Garcia v. Holder , 584 F.3d 1288, 1290 (10th Cir. 2009). We 
therefore find no error in our determination that the inconclusive conviction record was 
insufficient to establish the respondent’s eligibility for the relief of cancellation of removal. 

The respondent reiterates his appellate argument that the Supreme Court’s decision in 
Moncrieffe v. Holder , 133 S.Ct. 1678 (2013), allows an alien who has submitted an inconclusive 
record of conviction to meet his burden of proof to establish eligibility for relief. He has not, 
however, presented any legal authority that would establish error in the Board’s decision finding 
those arguments unpersuasive (Boaid Dec. dated July 8, 2015, at 4 n.6). The decision in 
Moncrieffe involved an alien's removability based on his conviction under a different state 
criminal statute that the Court concluded was not a categorical match for the aggravated felony 
offense. It did not involve a divisible statute subject to the modified categorical approach, nor 
did it involve the alien’s burden of proof when seeking to establish eligibility for relief. 

The respondent presents a new argument in his motion. He urges that the “probable cause 
affidavit” is part of the conviction record, and that it establishes that the only allegation against 
him in the criminal proceeding was that he possessed the methamphetamine underlying the 
conviction. A review of the record shows that the DHS submitted this document along with the 
court records relating to the respondent’s conviction (Exh. 2, Tab B at 17). However, contrary to 
the respondent’s assertion that it was an attachment to the Criminal Information, the probable 
cause affidavit was attached to the arrest record and incorporated by reference in that arrest 
record (Exh. 2, Tab B at 16). The arrest record and accompanying documents are not generally 
included among the documents accepted to prove a conviction, nor are they documents that 
would be appropriate to consult in conducting a modified categorical analysis of a conviction. 
Section 240(cX3)(B) of the Act, 8 U.S.C. § 1229a(cX3)(B) (list of documents constituting proof 
of a conviction); see also Descamps v. United States , 133 S. Ct 2276, 2285 & n.2 (2013). Thus, 
we find no error in the failure to consider the facts outlined in that affidavit. The motion to 
reconsider will therefore be denied. 

Finally, the respondent also includes a copy of the transcript of the sentencing hearing in his 
criminal case. This aspect of liis motion is in the nature of a motion to reopen, because he has 
included new evidence. 8 CJF.R. § 1003.2(c)(1). The sentencing transcript, however, provides 
no additional information that would clarify which part of the divisible statute the respondent 


1 A fifth Circuit Court, the Ninth Circuit, initially reversed the Board's decision in Matter of 
Almanza, supra , but subsequently granted rehearing en banc. Almanza-Arenas v. Holder, 771 
F.3d 1184 (9th Cir. 2014), rehearing en banc granted, Almanza-Arenas v. Lynch , 785 F.3d 366 
(9th Cir. May 8,2015). 
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was convicted under, so as to establish that he was not convicted of an aggravated felony. Thus, 
it would not affect the ultimate determination that the inconclusive conviction record was 
insufficient to establish that the offense was not an aggravated felony, and therefore that the 
respondent was unable to meet his burden of proof to establish eligibility for relief from removal. 
Consequently, this aspect of the motion will also be denied. 

ORDER: The motion is denied. 


FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Anthony D. Collins, Esquire 


SEP - 2 2015 


CHARGE: 

Notice; Sec. 212(aX2)(A)(i)(H), I&N Act [8 U.S.C. § 1182(a)(2)(A)(i)(II)] - 

Controlled substance violation 

Sec. 212(a)(2)(C), I&N Act [8 U.S.C. § 1182(a)(2)(C)] - 
Controlled substance trafficker 


APPLICATION: Reopening 

This matter was bet before us on January 23, 2015, when we dismissed the respondent’s 
appeal of the Immigration Judge’s June 25, 2013, order finding the respondent to be ineligible 
for cancellation of removal for certain permanent residents. See section 240A(a) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229b(a). The respondent timely moved the Board 
to reopen his proceedings on April 23,2015. The respondent’s motion, to which the Department 
of Homeland Security has not responded, will be denied. 

The Board reviews an Immigration Judge’s findings of fact, including credibility 
determinations and the likelihood of future events, under a “clearly erroneous” standard. 
8 C.F.R. § 1003.1(d)(3Xi); Matter ofZ-Z-0 26 I&N Dec. 586 (BIA 2015). We review all other 
issues, including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R. 
§ 1003.1 (d)(3)(ii). 


In support of h is motion to reopen proceedings, the respondent has submitted evidence 
indicating that, on 2015, he successfully petitioned a Connecticut state court for 

destruction of the record of his 2007, conviction for possessi on of a con trolled 

substance (Respondent’s Motion, Tab B). The respondent also submitted 2015, 

decision of the Supreme Court of Connecticut holding that in 2011 the Connecticut legislature 
“decriminalized” the possession of less than one-half ounce of marijuana (Respondent’s Motion, 
Tab C). State v. Menditto, 110 A.3d 410 (Conn. 2015); 2011 Conn. Pub. Act No. 11-71, codified 
as Conn. Gen. Stat. § 21a-279a (2011). 


However, neither the authorized destruction of the public records pertaining to the 
respondent’s conviction, nor the state courts’ labeling of the respondent’s conviction as 
“decriminalized” affects the finality of the conviction for immigration purposes. As we 
articulated in our prior order denying the respondent’s appeal, and as was recognized by the 
Supreme Court of Connecticut, the effect of the Connecticut legislature’s 2011 statutory 
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amendment was to reduce the penalty for possession of less than one-half ounce of marijuana 
from a potential term of imprisonment and/or a fine to a fine of between one hundred fifty and 
five hundred dollars. Conn. Pub. Act No. 11-71, Sections 1-2. 

We acknowledge that the Supreme Court of Connecticut now considers this reduction in 
penalty to meet the definition of “decriminalized” for purposes of section 54-142d of the 
Connecticut General Statutes, which authorizes the physical destruction of certain records of 
conviction. However, despite the respondent’s successful petition for destruction of his record of 
conviction under this statute, we do not find that the respondent’s conviction has been vacated or 
that it is otherwise no longer effective for immigration purposes. The respondent cites no 
authority for the proposition that the state’s destruction of criminal records serves to vacate the 
conviction to which those records pertain. Further, even assuming that this procedure under 
section 54-142d of the Connecticut General Statutes was considered to be a form of vacatur, the 
respondent does not argue and has not shown that the vacatur was premised on a procedural or 
substantive defect in the underlying criminal proceeding, and therefore he has not shown that any 
such vacatur renders the conviction ineffective for immigration purposes. See Matter of 
Pickering, 23 I&N Dec. 621 (BLA 2003), rev 'd on other grounds , Pickering v. Gonzales, 
465 F.3d 263 (6th Cir. 2006). 

Moreover, the conduct for which the respondent was convicted—possession of less than one- 
half ounce of marijuana—has not been “legalized” by the Connecticut legislature, but instead 
may still be prosecuted and lead to the imposition of a fine. Conn. Gen. Stat. § 21a-279a; see 
State v. Menditto, supra, at 413-14 (distinguishing the term “decriminalize,” which includes a 
change in status from a crime to a civil violation, from the term “legalize,” which means 
elimination of all punitive sanctions). We have long held that the imposition of a fine constitutes 
a penalty or punishment within the meaning of the Immigration and Nationality Act See 
Matter of Ozkok, 19 I&N Dec. 546, 551 (BIA 1988), superseded by statute, § 322 of Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, 110 Stat. 
3009 (1996), as recognized by Matter of Punu , 22 I&N Dec. 224 (BIA 1998) (holding th at “a 
fine or restitution or community-based sanctions such as a rehabilitation program, . . . 
deprivation of nonessential activities or privileges, or community service” would suffice as a 
form of punishment, penalty, or restraint on liberty, and thus, together with a finding or plea of 
guilty, constitute a conviction for immigration purposes). 

Therefore, the respondent has not demonstrated that the stop-time rule is inapplicable to his 
application for cancellation of removal, and his motion will be denied. 

ORDER: The respondent’s motion is denied. 
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IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Randall L. Johnson, Esquire 


ON BEHALF OF DHS: Brian G. McDonnell 

Assistant Chief Counsel 


APPLICATION: Reopening 


This case was last before the Board on December 20,2012, when we denied the respondent’s 
previous motion to reopen. On August 17, 2015, the respondent filed the instant untimely, 
number-barred motion reopen. See sections 240(c)(7)(A), (C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. §§ 1229a(c)(7)(A), (C)(i); 8 C.F.R. § 1003.2(c)(2). The respondent 
seeks reopening to enable him to apply for a waiver of inadmissibility under section 237(a)(l )(H) 
of the Act, 8 U.S.C. § 1227(a)(1)(H), in light of the Board’s decision in Matter of Agour, 26 I&N 
Dec. 566 (BIA 2015) (holding that adjustment of status constitutes an “admission” for purposes 
of determining an alien’s eligibility to apply for a waiver under section 237(aXl XH) of the Act). 
The Department of Homeland Security opposes the motion. The motion will be granted. 

A fundamental change in law may warrant the exercise of the Board's sua sponte authority to 
reopen proceedings notwithstanding the filing restrictions imposed on motions to reopen. See 
Matter of G-D-, 22 I&N Dec. 1132 (BIA 1999). Upon consideration, the Board will exercise its 
sua sponte authority in this matter and grant the motion to reopen. See 8 C.F.R. § 1003.2(a). 
Accordingly, the proceedings will be reopened and the record remanded to the Immigration 
Judge to enable the respondent to apply for the section 237(a)(1)(H) waiver. The Board, 
however, expresses no opinion at this time regarding the ultimate outcome of this case. 

ORDER: The motion to reopen is granted. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceeding consistent with this decision. 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Mary Elizabeth Kramer, Esquire 

ON BEHALF OF DHS: Timothy M. Cole 

Assistant Chief Counsel 


APPLICATION: Reopening 


OCT 2120)5 


On June 9, 2015, the Board dismissed the respondent’s appeal from the Immigration Judge’s 
decision denying his motion to continue the proceedings and denying his application for a waiver 
of inadmissibility. On appeal, the respondent did not contest his removability as an alien 
convicted of a crime involving moral turpitude based on his conviction under Fla. Stat. § 831.02. 
See section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1182(a)(2)(2)(A)(i). See also Matter of Edwards, 20 I&N Dec. 191, 196, n.4 (BIA 1990) 
(noting that issues not addressed on appeal are deemed waived on appeal). The respondent has 
now filed a motion which by its content is a motion to reopen. See Matter of Cerna, 20 I&N 
Dec. 399 (BIA 1991); section 240(c)(7) of the Act, 8 U.S.C. § 1229a(cX7); 8 C.F.R. § 1003.2(c). 
The Department of Homeland Security opposes this motion. The motion will be denied. 

In his motion, the respondent argues that his former attorney rendered ineffective assistance 
of counsel when he conceded to the charge of removability on the respondent’s behalf. The 
respondent, however, has not complied with the procedural requirements for an ineffective 
assistance of counsel claim. See Dakane v. US. Att’y Gen., 399 F.3d 1269, 1273 (11th Cir. 
2004); Matter of Lozada, 19 I&N Dec. 637, 639 (BIA 1988). Specifically, he has not offered 
evidence that a complaint has been filed with the appropriate disciplinary authorities. 1 

Further, the respondent has not shown that he suffered prejudice as a result of ineffective 
assistance of counsel. See id (“Prejudice exists when the performance of counsel is so 
inadequate that there is a reasonable probability that but for the attorney’s error, the outcome of 
the proceedings would have been different.”); Mejia-Rodriguez v. Reno, 178 F.3d 1139, 1148 
(11th Cir. 1999) (concluding that the alien had not established that “but for his counsel’s 
deficient representation, he would not have been ordered deported”). The respondent does not 


1 The respondent has informed the Board that a complaint will not be filed because he does not 
see that anything is to be accomplished by filing a complaint. See Motion to Reopen at 5. We 
emphasize that the procedural requirements set forth in Matter of Lozada, supra, are not optional 
and are designed to avoid the potential for abuse by making baseless allegations. 
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deny the allegation set forth in the Notice of Hearing that he was convicted of uttering a forged 
instrument in violation of Fla. Stat. § 831.02. See Respondent’s Motion at 2. Since the 
respondent’s removal hearing, the United States Court of Appeals for the Eleventh Circuit has 
held that the crime of uttering a forged instrument in violation of Fla. Stat. § 831.02 is a crime 
involving moral turpitude rendering an alien inadmissible under section 212(a)(2XA)(iXI) of the 
Act. Walker v. U.S. Attorney General , 783 F.3d 1226 (11th Cir. 2015). This decision is 
controlling here. 

Accordingly, the respondent’s motion to reopen will be denied. 

ORDER: The motion to reopen is denied. 

(W— 

FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 

APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Prose 

ON BEHALF OF DHS: RaizzaK. Ty 

Assistant Chief Counsel 


Date: 


FEB 1 8 2015 


CHARGE: 

Notice: Sec. 237(a)(2)(A)(i), I&N Act [8 U.S.C. § 1227(a)(2)(AXi)] - 
Convicted of crime involving moral turpitude 

Sec. 237(a)(2)(A)(ii), l&N Act [8 U.S.C. § 1227(a)(2)(A)(ii>] - 
Convicted of two or more crimes involving moral turpitude 


APPLICATION: Remand 


The respondent, a native and citizen of Ghana, appeals the Immigration Judge’s 
September 17, 2015, decision denying his request for voluntary departure and ordering him 
removed from the United States to Ghana. On appeal, the respondent asserts that he does have a 
to Ghana, which he did not articulate before the Immigration Judge. During the 
appeal, the Department of Homeland Security (DHS) filed a motion to remand 
to the Immigration Judge, to which the respondent did not file a response. The record will be 
remanded. 

The Board reviews an Immigration Judge’s findings of fact, including credibility 
determinations and the likelihood of future events, under a “clearly erroneous” standard. 
8 C.F.R. § l003.1(d)(3Xi); Matter ofZ-Z-0 -, 26 I&N Dec. 586 (BIA 2015). We review all other 
issues, including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R. 
§ 1003.1(d)(3)(h). 

In its motion, the DHS states that “[u]pon receiving the Briefing Schedule for the 
respondent’s appeal, the DHS became aware that the respondent may have been diagnosed with 
a mental issue while detained at Farmville Detention Center. At this time, the DHS does not 
have additional information concerning the nature of the respondent’s mental health or whether 
such mental health issues would affect or have affected the respondent’s competency” (DHS 
Motion to Remand at 2). The respondent did not respond to the motion. Accordingly, we will 
grant the DHS’s motion. 



pendency of the 
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Following remand, the Immigration Judge should determine whether the respondent is 
competent for purposes of immigration proceedings. Should the Immigration Judge determine 
that the respondent is not competent, he should identify and apply safeguards, hold a new 
hearing, and explain the competency dete rmin ation and application of safeguards in his decision. 
See Matter of 25 I&N Dec. 474 (BIA 2011), Matter of E-S-I-, 26 I&N Dec. 136 

(B1A 2013), and Matter of J-R-R-A-, 26 I&N Dec. 609 (BIA 2015). If the Immigration Judge 
determines that the respondent is competent, he should articulate his reasoning in a decision that 
also addresses any additional applications for relief that the respondent wishes to pursue on 
remand. 

ORDER: The record is remanded to the Immigration Judge for further proceedings 
consistent with this order and for the entry of a new decision. 




FOR THE BO 



2 






U.S. Department of Justice Decision of the Board of Immigration Appeals 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 _ _ 

u I* a HI * i - - ■ n — 



IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Geoffrey C. Boma, Esquire 

ON BEHALF OF DHS: Judson J. Davis 

Senior Attorney 

APPLICATION: Reopening; stay of removal 


The respondent moves the Board pursuant to section 240(c)(7) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(cX7), and 8 C.F.R. § 1003.2 to reopen proceedings to reapply 

In our November S, 2015, decision we dismissed his appeal from the Immigration 
Judge’s August 17, 2015, decision which found him removable and denied his applications for 

The Department of Homeland 

Security (“DHS”) opposes the motion. The motion will be denied. 


I. JURISDICTION 


Our final order issued on November 5, 2015. The motion to reopen and stay request was 
timely filed on February 3, 2016. We did not rule on the stay request on February 3,2016, or on 
February 4, 2016. 1 The DHS lawfully removed the respondent from the United States on 
February 4, 2016 (Form 1-205). We have jurisdiction over the respondent’s motion because it 
was timely filed. In Garcia-Carias v. Holder, 697 F.3d 257 (5th Cir. 2012), the United States 
Court of Appeals for the Fifth Circuit rejected the departure bar as it applies to timely motions to 
reopen. 


II. MERITS 

As noted, the DHS has advised the Board that the respondent was removed from the 
United States on February 3, 2016. The respondent’s appellate rights before the Board were 


1 Although the respondent filed what was titled an “Emergency” Motion to Stay Removal, we 
have no record of counsel otherwise contacting the Board regarding an emergency stay request. 
See BIA Practice Manual, Chapter 6.4(d)(i) (Nov. 2, 2015) (instructions for filing a stay motion 
in an emergency situation can be obtained by calling (703) 306-0093). 









exhausted, he was under no stay of removal at the time his departure from this country was 
enforced, and his removal was pursuant to a final order of removal. The respondent’s, lawful 
removal affects his eligibility for the relief he now seeks through this motion. Once the 
respondent was removed, he became ineligible to seek under section of the 

Act, which provides that an alien “who is physically present in the United States” may apply for 
See, e.g., I (4th Cir. 2009) (“Although [the 

respondent] correctly asserts tnat the BIA has jurisdiction to entertain his motion [despite his 
removal], the BIA did not abuse its discretion in denying relief based on the statutory 
requirement that one must be present in the United States to be eligible for Because [the 

respondent] was removed pursuant to a valid order of removal, he no longer can pursue his 
|gl|H application”). 2 


As for 

|^m, these forms of relief likewise require presence in the United States because they act to 
preclude the removal of an alien to a certain country or countries. See section of the 

Act (providing that “the Attorney General may not remove an alien to a country if the Attorney 
General decides that the alien’s in that country”); 

The respondent in this case is no longer in this country such that his removalto 
any particular country could be precluded. Thus, the respondent’s requests for such relief is now 
moot. 


Accordingly, the motion will be denied. 


ORDER: The motion to reopen is denied. 



FOR THE BOARD 


Individuals outside the United States must apply for 
Eg^H Program. 


under the United States 
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IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Miguel A. Olano, Esquire 
APPLICATION: Reopening; reconsideration 


In a decision dated April 9, 1993, the Immigration Judge ordered the respondent’s 
deportation to Mexico after finding him deportable as an alien who entered the United States 
without inspection, and as an alien convicted of a controlled substance violation. See former 
sections 241(aXD(B), (2XBX0 of the Immigration and Nationality Act, 8 U.S.C. 
§§ 1251(a)(lXI3), (2XBXD- In a decision dated November 16, 2012, the Immigration Judge 
denied the respondent’s motion to reopen the proceedings, and on March 12, 2013, the Board 
dismissed the respondent’s appeal from the Immigration Judge’s November 16, 2012, decision. 
On March 4, 2016, the respondent filed the instant untimely, number-barred motion to reopen. 
See Matter ofCema, 20 I&N Dec. 399 (BIA 1991); 8 C.F.R. § 1003.2(cX2). To the extent that 
the respondent now challenges his deportability, the motion is also construed as an untimely 
motion to reconsider. See Matter of O-S-G-, 24 I&N Dec. 56 (BIA 2006); 8 C.F.R. 
§ 1003.2(bX2). The motion will be denied. 



The respondent seeks reopening to apply for 

_|. The respondent claims to | 

Mexico_ 

_in the United States and, | 

will be considered to have | 

See Respondent’s Motion at 5. 

The filing restrictions imposed on motions to reopen do not apply to motions to reopen to 
apply or reapply for and related relief based on 

arising in the alien’s country of nationality or the country to which the alien’s deportation has 
been ordered, if such evidence is material and was not available and could not have been 
discovered or presented at the previous proceeding. See The alien, 

however, bears the “heavy burden” to show that the proffered evidence is material, reflects 

arising in he country of nation ality, and supports a prima facie case for a 
grant of See ” 

(BIA 2007). 

















The evidence offered with this motion does not reflect arising in 

Mexico since the Immigration Judge's April 4, 1993, decision^&7at 253 ("Indeterinming 

whether evidence accompanying a motion to reopen demonstrates | _ 

that would justify reopening, we compare the evidence of 
submitted with the motion to those that existed at the time of the merits hearing below"). In this 



regard, we note that the record does not include any evidence of| 
of, or prior to, the respondent’s 1993 deportation hearing. 


in Mexico at the time 


The evidence offered with the motion also does not support a prima facie case for a grant of 

I. It has not been shown that the respondent’s 



for immigration purposes. See 

considers whether those with a 
are set apart, or distinct, from other 
words, if the 


(BIA 2014) ("[T)he 


in some significant way. In other 
were known, those with I 



respondent’s evidence does not show that "[Mexican] | 



(9th Cir. 2010). Indeed, 


the evidence lacks any 


of the respondent’s 


Finally, while the respondent has offered evidence of 

including_ 

insufficient to show that 



_ in Mexico, 

L such generalized evidence is 



The respondent also seeks reopening based on a claim of ineffective assistance of counsel 
because his former attorney did not apply for relief on his behalf 

in Mexico. See Respondent’s Motion at 6. The respondent, however, has not complied with the 
notice and complaint requirements for an ineffective assistance of counsel claim before this 
Board as set forth in Matter of Lozada , 19 l&N Dec. 637 (BIA 1988). The respondent asserts 
that compliance with the Lozada requirements is unnecessary in his case because "ineffective 
assistance of counsel is plain on the record as it is void of any application for^^^ and related 
forms of relief." See Respondent's Motion at 6. We are unpersuaded by this assertion, however, 
because the respondent has offered no argument or evidence to establish prima facie eligibility 
for any form of relief from deportation at the time of the hearing before the Immigration Judge. 
See Mohammed v. Gonzales. 400 F.3d 785, 793 (9th Cir. 2005) (to prevail on an ineffective 
assistance of counsel claim, the alien must demonstrate that counsel failed to perform with 
sufficient competence and that she was prejudiced by counsel's performance); Maravilla 
Maravilla v. Ashcroft, 381 F.3d 855, 858 (9th Cir. 2004) (prejudice requires a showing that 
counsel’s performance was so inadequate that it may have affected the outcome of the 
proceedings). Nor has the respondent shown due diligence in pursuing his ineffective assistance 
of counsel claim. See A vagyan v. Holder, 646F.3d 672 (9th Cir. 2011). 


2 






In sum, it has not been shown that equitable tolling of the filing deadline based on an 
ineffective assistance of counsel claim applies to this motion. See Iturribarria v. I.N.S., 321 F,3d 
889, 897 (9th Cir. 2003) (equitable tolling is available to an alien who is prevented from timely 
filing a motion to reopen due to ineffective assistan ce of co unsel). It has also not been shown 
that reopening to enable the respondent to apply for and related relief based 

JtKKKtKHNKKKKKKRM * n Mexico is warranted in this case. See 8^^^ | 

Indeed, it does not appear that any other ex ception to t he filing dea dline imposed on motions to 
reopen applies to this motion. See generally | 

Finally, we find no exceptional situation in the respondent’s case to warrant the exercise of 
our limited sua sponte authority to reopen the proceedings or to reconsider our prior order. See 
Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) (discussing the Board’s limited authority to 
reopen and reconsider cases sua sponte in exceptional situations); 8 C.F.R. § 1003.2(a). The 
respondent contends that the conviction underlying his deportability as an alien convicted of a 
controlled substance violation is not viable for immigration proposes, and that the proceedings 
should, therefore, be terminated. It has not been shown, however, that the conviction was 
vacated due to a defect in the underlying criminal proceedings, and the conviction, therefore, 
remains viable for immigration purposes. See Matter of Pickering , 23 I&N Dec. 621 (BIA 2003) 
(holding that if a court vacates a conviction based upon a procedural or substantive defect in the 
underlying proceedings, there is no longer a conviction for immigration purposes), rev'don other 
grounds, Pickering v. Gonzales, 465 F.3d 263 (6th Cir. 2006). Nor has the respondent offered 
any authority to show that the crime underlying his conviction under section 11357(a) of the 
California Health and Safety Code is not a “controlled substance violation” rendering him 
deportable under section 241(b)(2)(B)(i) of the Act. 1 

Finally, to the extent that the respondent seeks an order “to restore [him] to his status as a 
lawful permanent resident,” purportedly granted under an alternate alien number, he has offered 
no evidence to establish that he ever became a lawful permanent resident. See Respondent’s 
Motion at 4. 

For the foregoing reasons, the respondent’s motion to reopen and reconsider will be denied. 

ORDER: The motion to reopen and reconsider is denied. 


THE BOARD 


1 If the conviction were not viable for immigration purposes, the respondent would nevertheless 
remain deportable under section 24l(b)(2)(B)(i) of the Act. 
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MOTION 

ON BEHALF OF RESPONDENT: Pro se 1 

ON BEHALF OF DHS: Sherry A. Nohara 

Senior Attorney 

APPLICATION: Reopening 


This matter was last before the Board on August 29. 2013, when we dismissed the 
respondent’s appeal. On August 31, 2015, more than 2 years after the Board’s order, the 
respondent filed a motion to reopen. The Deparfcr.erit of Homeland Security has opposed the 
motion. The motion will be denied. 


The respondent’s motion is untimely, as it was not filed within 90 days of the Board’s final 
administrative decision. Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). The respondent, however, urges that his motion 
falls within the exception to the time limitations for motions to reopen to apply or reapply for 

in the 



Specifically, the respondent argues that | 
his hearing, 2 because the 


in 2014 and 


Salvador j 

(b)(6):.; | 

(b) (6) 

1 


since 
, and 


' The respondent states in his affidavit that his documents were drafted by another individual, 
who “wishes to seal his identity to avoid problems or to be singled out or targeted by DHS/ICE’s 
arbitrary agents” (Motion Exh. A, at 1). We note that preparation of motions or documents on 
behalf of an alien filed before the Board constitutes a “practice” before the Board and therefore 
“representation” of the alien. 8 C.F.R. § 1001.l(i), (k), (m). A person engaged in the practice or 
representation of an alien before the Board must submit a Notice of Entry of Appearance (Form 
EOIR-27) as set forth in 8 C.F.R. § 1292.4. In addition, an attorney engaged in the practice or 
representation of an alien without submitting a Notice of Entry of Appearance may be subject to 
disciplinary actions under the applicable federal or state laws, rules, and regulations. 

0 r.-.t 

The respondent argues that his last hearing was on November 14, 2013 (Motion, at 1, 3), and 
that the Immigration Judge’s decision was issued on March 22, 2012 (Motion, at 4). However, 

(continued...) 








(b)(6) 


the former president of El Salvador Mauricio Funes, who is credifdd .tor having negotiated the 



In support of the motion, the respondent submitted 
number of recent articles and reports regarding [ 


application, his affidavit, and a 
| in El Salvador. 



The evidence submitted by the respondent is insufficient to sh ow ^ 
in El Salvador material to the respondent’s claims for| 
relief. While the documents show 

in El Salvador, the respondent did not show that these are since 

the time of his hearing, rather than the continuation of the same or similar conditions. See 

(9th Cir. 2004) (noting that the critical question is whether 
circumst ances ha ve change d sufficiently that an alien who previou sly did not have a legitimate 
claim forQSESHnow has a and that the new evidence of 

_ | must be “qualitatively diffe rent” from that shown at the time of the hearing); 

see also (9th Cir. 2010). Therefore, the motion to reopen 

will be denied as untimely. 

In addition, the respondent did not show that he is prima facie eligible for or related 

forms of relief based on the new evidence. The United States Court of Appeals for the Ninth 
Circuit denied and dismissed the respondent’s petition for review, finding that the respondent 

2014) (unpublished). The document gjfbmitted do not show that a different outcome is 
warranted in the respondent’s case/ flie : respondent also did not show that termination of his 
proceedings is warranted. 


(...continued) 

the record shows that the last hearing in the respondent’s case was held on April 22, 2013. The 
respondent’s motion also states that country conditions in Lebanon changed (Motion, at 4), but 
the respondent is a native and citizen of El Salvador (I.J. at 1; Exh. 1). 

3 President Funes was replaced in June 2014 by another president, following an election earlier 
in that year, upon the expiration of his terms. See 8 C.F.R. § 1003.1 (d)(3)(iv) (The Board may 
take administrative notice of commonly known facts or the contents of official documents). 




We also note that the respondent stated in his affidavit that he has 

(Motion Exh. A, at 1), and therefore he is | 

However, the record in this case shows that the respond ent was 
involved in the trafficking of controlled substance claimed 

gmt ii lln 1 'ini for a 

(continued...) 






2 














Based on the above, the respondent’s motion will be denied. The motion for stay of removal 
is denied as moot. 

ORDER: The motion to reopen is denied. 

FOR THE BOARD 


(...continued) 

substantial amount of marijuana which had been confiscated by the United States Government 
authority and which resulted in his drug trafficking conviction. 


0 - 
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Fails Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 
In re: 


- Lompoc, CA 


Date: MAR - 7 2018 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Eman H. Jajonie-Daman, Esquire 
APPLICATION: Reopening 


On September 23, 


The respondent is a native and citizen of Iraq, and | 

2004, the Board summarily affirmed the Immigration Judge’s decision. On January 19,2016, the 
respondent filed the instant motion to reopen. He alleges that his proceedings should be reopened 



in Iraq, and has submitted evidence of 
H. The Department of Homeland Security has not filed a 


The motion is untimely. See section 240(c)(7XC)(i) of the Immigration and Nationality Act, 
8 U.S.C. § 1229a(c)(7)(C)(i): 8 C.F.R. § 1003.2(c)(2). However, the time limitation does not 
apply to a motio n to reopen See section 

of the Act; and number limits do no t apply to 

motions to reopen “[t]o apply or reapply for based on 

in the country of nationality... if such evidence is material and was 
not available and could not have been discovered or presented at the previous hearing”). 

in Iraq, and that 


The additional evidence indicates that _ 

since th e respondent’s last hearing before the 
Immigration Jud ge. The responden t is only eligible 

■■■■(LJ.Dec.at4.20).> ^ Accordingly, the following orders shall 
be issued. 


ORDER: The motion to reopen is granted. 

FURTHER ORDER: The record is remanded for further proceedings in accordance with this 
decision and the entry of a new decision. 


K~V--0 P 




FOR THE BOARD 


> The respondent’s motion suggests that he is also entitled However, 

the Immigration Judge’s decision is law of the case, and the respondent has not provided any 
statutory, regulatory, or precedential basis to depart from that decision. 

















U.S. Department of Justice 
Executive Office for Immigration Review 

Falla Ciiurch, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 



- Boston, MA 


Date: 


In re: 



DEC 1 6 2015 


IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Johanna M. Herrero, Esquire 


ON BEHALF OF DHS: 


Mama M. Rusher 
Assistant Chief Counsel 


APPLICATION: Reopening 


This case was last before us on June 25, 2012, when we dismissed the respondent’s appeal of 
the Immigration Judge’s May 16, 2011, decision denying his application for cancellation of 
removal under section 240A(b) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(b), and 
granting a period of voluntary departure under section 240B of the Act, 8 U.S.C. § 1229c. We 
entered a final order of removal in that decision and did not reinstate voluntary departure. 

The respondent, a native and citizen of El Salvador, has filed an untimely motion to reopen his 
removal proceedings. The Department of Homeland Security (DHS) opposes the motion. With 
certain exceptions not shown to be applicable here, a motion to reopen in any case previously die 
subject of a final decision by the Board must be filed no later than 90 days after the date of that 
decision. See section 240(cX7XC)(i) of the Act; 8 C.F.R. § 1003.2(cX2). The present motion 
was filed on August 27,2015, years beyond the 90-day deadline. 

The motion does not fall within any of the exceptions to the time limits imposed on motions to 
reopen removal proceedings. See 8 C.F.R. § 1003.2(c)(3). The respondent appears to request 
equitable tolling of the timely filing requirement of the regulations, where he alleges ineffective 
assistance by his former counsel. Specifically, the respondent argues that because his former 
counsel abandoned claims for adjustment of status under section 245(i) of the Act, and special rule 
cancellation of removal under section 203 of the Nicaraguan Adjustment and Central American 
Relief Act of 1997 (NACARA), Pub. L. No. 105-100, 111 Stat. 2193, amended by Pub. L. 
No. 105-139, 111 Stat. 2644, the respondent was denied a reasonable opportunity to present his 
applications for relief (Rcsp. Mot. at 7-9). 

The Board has considered that the respondent has substantially complied with the procedural 
requirements for making a claim of ineffective assistance of counsel, as set forth in Matter of 
Assaad, 23 I&N Dec. 553 (BIA 2003), and Matter oflozada, 19 I&N Dec. 637 (BIA 1988), aff'd, 
857 F.2d 10 (1 st Cir. 1988). 1 However, the respondent has not shown due diligence in presenting 


We accept the respondent’s explanation for not filing a complaint with the appropriate 
disciplinary authorities—namely, that the disbarment of his prior counsel evidences the claimed 
ineffectiveness (Resp. Mot. at 15). See Matter of Lozada, supra, at 639. 






the claims in the pending motion. To prevail on his claim of ineffective assistance of counsel, the 
respondent must show not only ineffective representation, but also diligence in filing his motion. 
See Bead v. Holder , 703 F.3d 591, 594 (1 st Cir. 2013) (finding that the Board’s determination that 
an alien who sought reopening based on an ineffective assistance of counsel claim had not 
diligently pursued his rights, as required for equitable tolling doctrine, was not abuse of 
discretion); Matter of Lozada, supra. 


We observe that the United States Court of Appeals for the First Circuit has not yet decided 
whether equitable tolling applies to the statute’s 90-day deadline, despite multiple opportunities to 
do so. See Bead v. Holder, supra, at 594; Bolieiro v. Holder , 731 F.3d 32, 39 (1st Cir. 2013). 
Moreover, even if it were available, “equitable tolling is a ‘sparingly’ invoked doctrine.” Jobe 
v. INS, 238 F.3d 96, 100 (1st Cir. 2001) (en banc). The respondent indicates that he retained 
current counsel in[giy 2012, and that she “thereafter engaged in a lengthly [sic] file review and 
background check process to discover and get up to speed with the procedural and legal issues 
involved in [the respondent’s] matter” (Resp. Mot. at 6). We conclude that the present claims 
could have been raised much earlier than 3 years after current counsel was retained, where current 
counsel could have assessed the respondent’s eligibility for the relief in question even before fully 
investigating the exact details of former counsel’s alleged abandonment of these claims. Thus, 
because the respondent could have raised these claims earlier, we conclude that he has not shown 
that he acted with diligence in filing the motion, and we do not find that ineffective assistance of 
counsel tolls the timely filing requirement of the regulations. 


We decline to reopen these proceedings under our sua sponte authority at 8 C.F.R. § 1003.2(a). 
This action is taken only in “exceptional situations,” which are not presented here. Matter of J-J-, 
21 I&N Dec. 976, 984 (BIA 1997). If the respondent seeks a favorable exercise of prosecutorial 
discretion, he must direct his request to the DHS. 


The following order will be entered. 

ORDER: The respondent’s motion is denied. 



FOR THE BOARD 
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File: 


(b)(6) 


-Miami, FL 


In re: 


1(b)(6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 


Date: 


SEP 14 2015 


APPLICATION: Reopening 


On April 10, 2014, the Board denie d the respondent’s motion to reopen his removal 
proceed ings, which was based on a claim of 

m in China. This matter is presently In I in in |uii ii ml In ii[y|y^| 'III ill inil lli 
United States Court of Appeals for the Eleventh Circuit. In its decision, the Court found that the 
Board abused its discretion in denying the motion, inasmuch as we failed to consider the portions 
of the 2009 and 2010 Annual Reports from the Congressional-Executive Co mmi ssion on China 
(“CECC”), or the 2013 CECC Annual Report, that were submitted with the motion. The Court 
found that these Reports were “potentially relevant to [the respondent's] motion to reopen[,]” 
and has remanded the case to us for further consideration of that evidence. ^ 

We acknowledge the error in our prior decision, and have reconsidered the respondent’s 
motion to reopen based on the entirety of the evidence submitted. Upon reconsideration, we 
adopt and incorporate by reference our April 10, 2014, order in this decision, except insofar as it 
pertains to the CECC Reports identified by the Eleventh Circuit that were mistakenly overlooked 
in our prior adjudication. And, upon further consideration of the respondent’s motion, including 
those Reports, we are not persuaded that untimely reopening has been shown to be warranted. 



The CECC Reports at issue do not show that in a way that 

might lead the respond ent to be 

to China 

Report reflects that China has, unfortunately, “continued to implement 

of Chinese citizens, especially 

women.” (Administrative Record, RQP 7, 2013 CECC Report at 26). The Report indicates that 

using methods including 

_(Administrative Record, ROP 6, 2013 

CECC Report at 99). However, the 2013 CECC Report is devoid of any indication of bow 
individ uals such as th e respondent who return to China (and more specifically, to his native 
Province) with I 




The excerpts of the 2009 and 2010 CECC Reports proffered by the respondent also d epict 
China’s longstanding and often a 

portion of the 2009 CECC Report states that during the reporting year, China “continued” to 


that 


was an 















(b)(6) 


within 



(Admi nistrative Record, ROP 5, 2009 CECC Report at 154-55). But that Rep ort 
largely discusses in 

China. It is devoid of any i ndication of the respondent, who 

are returning to China with _ 

]. Likewise, the 2010 CECC Report, which essentially updates the 
2009 version, also provides no indication that individuals similarly situated to the respondent are 

(Administrative Record, ROP 

CECC Report). 


In consideration of the foregoing, and in conjunction with the reasoning employed in our 
April 10, 2014, decision that did not rela te to the CECC Reports at issue here , we are not 
persuaded that the respondent has shown a in China tha t 

would excuse the untimeliness of his motion to reopen. And, we find no exceptional situation 
that would warrant reopening of these proceedings pursuant to our discretionary sua sponte 
authority under 8 C.F.R. § 1003.2(a). We will therefore enter the following order. 


ORDER: The motion to reopen is, again, denied. 
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Falls Church, Virginia 22041 

^ New York, NY Date: 


mm 


IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Theodore N. Cox, Esquire 
APPLICATION: Reopening 


(b)(6) 


SEP 1 0 2015 


This case was last before us on November 28, 2011, when we denied the respondent’s 
second motion to reopen his deportation proceedings. On June 22, 2015, the respondent 
submitted the instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of 
Homeland Security has not responded to the motion. The motion exceeds both the time and 
number limitations for motions to reopen, and it will be denied. 


An alien may file only one motion to reopen and, with certain exceptions, it shall be filed 
within 90 days of the date of entry of a final administrative order. See 8 C.F.R. § 1003,2(cX2). 
There is no time or number limit on the filing of a motion to reopen if the basis of the motion is 


to apply for | 

(b) (6) 



in the country of nationality or the country to which deportation or removal 


has been ordered, if such evidence is material and was not available and could not have been 
discovered or presented at the previous proceeding. See 8 C.F.R. § 1003.2(c)(3)(ii); Matter of 
S-Y-G-, 24 l&N Dec. 247 (BIA 2007), afTd Shaov. Mukasey, 546 F.3d 138 (2d Cir. 2008); 
Matter of A-N- & R-M-N-, 22 I&N Dec. 953, 956 (BLA 1999). However, the respondent has not 
demonstrated that the exception applies to this motion. 



The respondent is a native and citizen of China. He applied 

in China. The 

Immigration Judge found that he was not credible. The respondent was granted the privilege of 
voluntary departure, but he failed to depart. He previously sought to have his deportation 
proceedings reopened to apply for in China and a 

change in the law in the United States, and to apply for adjustment of status based on an 
app roved visa petition on his behalf. He now seeks to have his proceedings reopened to apply 

.. .... in China. He contends that 

the evidence shows the 
Motion at 8. 








(b)(6) 


He reports that in China, he was | 

United S tates. See Exhibit A, statement at 1.‘ He states that he will not [ 
if he is removed to China. Id. He claims that there is [ 
the Chinese 

respondent declares that he will! 

Id. He states that S2| 


in 


in the 

China and 
. Id The 



Id. 


He offers his application, statement, and birth certificate, and his children’s birth 

certificates. He also offers portions of the 2010 - 2013 International Religious Freedom Reports 
(IRF), excerpts from the 2011, 2013,2014, and 2015 Annual Reports of the U.S. Commission on 
International Religious Freedom (USCIRF), portions of the 2009, 2012, 2013, and 2014 Annual 
Reports of the Congressional-Executive Commission on China (CECC), a response fro m the 
Refugee Review Tribunal of Australia, the transcript of the 2014 congressional testimony of|H 
research articles, media reports, and a 1997 decision of the United States Court of Appeals 
for the Seventh Circuit. 


The instant case arises in the jurisdiction of the Second Circuit, and we decline to apply the 
decisions that the respondent offers and cites from outside of the Second Circuit. We will deny 
the respondent’s motion because he has not demonstrated 

in China to warrant an exception to the time and number limitations for motions to reopen, and 
he has no t established his prima facie eligibility for relief. See Matter of S-Y-G-, supra (a motion 
to reopen must also demonstrate that the applicant is prima 

facie eligible for the requested relief). 

The r espondent has not offered evidence to supp ort his claim that he 
He has not indicated the name or location 

evidence during his residence in the United States for more than twenty 

years. 

The evidence China is 

sufficient to demonstrate mj^^^^^^^fsi nce the time of the respondent’s h earing in 1995. 
The evidence reflects tha t China continues to al though there 

have been reports of the 

at 10, 20, 124-126, 128-130; Exhibit B, 2010 IRF Report at 1-14; Exhibit HHH, 2012 Annual 
Report of the USCIRF at 6-7, 13, 136-13$, 143-148; Exhibit III, 2013 Annual Report of the 
USCIRF at 6, 16, 30-32, 35-40; Exhibit JJJ, 2014 Annual Report of the USCIRF at 47-49; 
Exhibit KKK, 2011 IRF Report at 1-14; Exhibit ELL, 2012 IRF Report at 1-17; Exhibit MMM, 
2013 IRF Report at 1-17; Exhibit CCCC, 2009 Aimual Report of the CECC at 132-140; Exhibit 


The respondent submits two groups of exhibits, both containing exhibits labeled A-D. To 
avoid confusion, we will refer to the type of document as well as the exhibit label for these 
exhibits. 
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EEEE, 2013 Annual Report of the CECC at 21-22; Exhibit FFFF, 2012 Annual Report of the 
CECC at 14-15; Exhibit JJJJ, 2014 Annual Report of the CECC at 90-93, 95-99; Exhibit KKKK, 
20] 5 Annual Report of the USC1RF at 33-36. We have found that U.S. State Department reports 
on country conditions are highly probative evidence and are usually the best source of 
information on conditions in foreign nations. See Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 
209 (BIA 2010), rev’d in part, Huang v. Holder, 677 F.3d 130 (2d Cir. 2012). Moreover, the 
indicates that 

has been a longstanding concern, including the time of the respondent’s hearing in 1995. See, 
e.g., Exhibit B, 2010 IRF Report at 1-14; Exhibit E, Refugee Review Tribunal of Australia 
3Dse, §§ 1.1, 1.2. We conclude that the respondent’s evidence is inadequate to show a 



The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
guested relief. See Shoo v. Mukasey, supra. We find that reports of E ~ 

_ does not p rima facie 

demonstrate that the respondent in this case_has_^^^^^^^^^^^^^^^^^| amounting 

return to China [QISE^^^^^^^^^^^fbecause it does not indicate a 

| (2d Cir. 2005). We conclude that 
the respondent has not satisfied his burden of proof to prima facie establish 
^^■■■■^■■■■■■■HBbecause the evidence is sufficient to 
demonstrate the upon his return. 

The respondent has not made a prima facie showing that [ 

H^upon his return because the evidence does not indicate a 
. See [ 




We conclude that the respondent has not met t he requirements of 8 C.F.R. 
§ 1003.2(c)(3)(h). His evidence is not sufficient to establish a 

“arising in the country of nationality'’ so as to create an ex ception to the 
time and number limitations for filing another late motion to reopen to apply for See 




_(BIA 2006). He has not 

met his burden of proving that his deportation proceedings should be reopened. See Matter of 
Coelho, 20 I&N Dec. 464, 473 (BIA 1992). Accordingly, as the respondent’s motion exceeds 
both the time and number limitations for motions to reopen, it will be denied. 


ORDER: The respondent’s motion to reopen is denied. 


FOR THE BOARD 
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File: ~ Los Angeles, CA Date: JUN 0 5 2016 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Abisag Ayala, Esquire 
APPLICATION: 


The respondent, a native and citizen of Guatemala, appeals the Immigration Judge’s 
November 6,2014, decision denying his applications 

Sections of 

the Immigration and Nationality Act (“Act”), 

We have not received a response from the Department of Homeland 
Security. We will dismiss the appeal. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. 1003.1(d)(3)(ii). The Immigration Judge found the respondent to be credible . 1 


The respondent challenges the Immigration Judge’s finding that he did not 

in Guatemala (Resp. Br. at 7-8). The respondent did not testify about his 
in Guatemala but chose to rely on his declaration (Tr. at 42; Exh. 3 Tab D ). 2 


1 Counsel for the respondent conceded that the respondent’s first application for m filed in 

1991, was not true (Tr. at 41; Exh. 2). The Immigration Judge did not hold this fact against the 
respondent because the respondent is illiterate and he disclosed the discrepancies voluntarily at 
the beginning of the merits hearing (I.J. at 3; Tr. at 40-42). The respondent filed a new in 
2011, setting forth a different claim (Tr. at 41). Subsequent to the Immigration Judge’s decision, 
we issued our precedent decision in Matter ofM-A-F-, 26 I&N Dec. 651 (BIA 2015), in which 
we determined that where a subsequent application for is filed after May 11, 2005, it is 

subject to die provisions of the REAL ID Act, Division B of Pub. L. No. 109-13, 119 Stat. 302, 
when such application constitutes a new application rather than an amended or updated 
application. Id. at 655. Inasmuch as the respondent’s claim is insufficient even under the more 
generous pre-REAL ID Act standard, we need not further address this issue. See I.J. at 2. 

2 On appeal, the brief asserts facts that are not in the record (Resp. Br. at 2). Statements 
by counsel are not evidence and thus are not entitled to any evidentiary weight. 
See INS v. Phinpathya, 464 U.S. 183, 188-89 n .6 (1984); Matter of Ramirez-Sanchez , 17 I&N 

(continued...) 



















The Immigration Judge found that the events recounted by the respondent did not| 

(I.J. at S). The Immigration Judge accepted the respondent's claim that he 
Hjin 1991, but determined that, even when the 


cumulative effect of the events was considered, they did not 

(9th Cir. 2006) 
not 



See | | 
that does 



The respondent related a 


Tab D, 6-7). The respondent was 
respondent in his declaration was that he was 
because he had heard that 
and he had 
U 8). The respondent 



(I J- at 4; Exh. 3, 
. The other basis set out by the 
in Guatemala 


I, but he was not I 


(Exh. 3, Tab D, 


(Id.). The Immigration Judge correctly held that the respondent did not| 

in Guatemala. We agree with the 


Immigration Judge that the respondent did not establish 

Cf 

(9th Cir. 2009) (finding no 



(BIA 1998); see also I 




was 
| for 

). The respondent did not 



(I.J. at 5). See 


The Immigration Judge correctly found that the respondent 
|, and this does not constitute 
(BIA 2014) 

are not considered to be 


(BIA 2010) 
entitled to 





within a country are not 
(BIA 1985) 


The respondent challenges the Immigration Judge's finding that the respondent did 
not establish 


(...continued) 

Dec. 503, 506 (BIA 1980). The respondent also cites to background material that is not in the 
record (Resp. Br. at 3). We cannot consider evidence that is not in the record. 8 C.F.R. 
§ 1003.1 (d)(3)(iv); Matter of Fedorenko , 19 I&N Dec. 57, 74 (BIA 1984). Moreover, the 
respondent has not otherwise shown that he has evidence was not previously available and could 
not have been presented at his hearing before the Immigration Judge, and should thereby be 
further considered. 8 C.F.R. § 1003.2(c); Matter ofCoelho, 20 I&N Dec. 464, 471 (BIA 1992). 
We will adjudicate the appeal based upon the evidence contained in the record before the 
Immigration Judge. 
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(Resp. Br. at 10). 3 The respondent testified that he in Guatemala 

(I.J. at 4-5; Tr. at 43-45). The Immigration Judge found that the by the 

(I.J. at 6). The respondent did not establish 
th at I* 111 ** scope ofSection 
of the Act The only claim presented by the respondent to the Immigration Judge was 
he will be because the United 

States (Tr. at 45). The Immigration Judge correctly found that the respondent did not establish a 

See 

(9th Cir. 2010) do not bear a 

(9th 2008) for 

does not amount to 


We uphold the Immigration Judge’s determination that the respondent’s that he 
a legally recognized claim (I.J. at 23-24). See | 

(9th Cir. 2010). The Immigration Judge correctly determined that the respondent has not 
established that he is un< ^ er the Act (I.J. at 6). 

(BIA 2007) (holding that | 

D4 

(9th Cir. 2009) (holding that | _ 

The respondent has also not shown that 
the See 

We uphold these findings. Matter 
of D R-, 25 I&N Dec. 445, 453 (BIA 2011) (motive is a finding of fact which the Board reviews 
for clear error). 




Inasmuch as the respondent did not meet his burden of proof for it follows 

that he cannot meet (I.J. at 7). See 

(1984). 


Finally, we affirm the Immigration Judge’s denial of the respondent’s application 

(I.J. at 7). The respondent has not demonstrated that 



in Guatemala. See \ 

I (A.G. 2006) (holding that each link in the hypothetical chain of events leading 



(Resp. Br. at 7, 10). A party may not make a legal argument for the first time on appeal. 
See, e.g., Matter ofJ-Y-C -, supra; Matter of Edwards, 20 I&N Dec. 191,196-97 n.4 (BIA 1990). 
As the respondent failed to present these to the Immigration 

Judge, we do not further consider them. See also (BIA 2000) 

(explaining it is the respondent’s burden to before the 

Immigration Judge). 
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to the claim of 


assumptions and H||] 
demonstrating that g|| 
not testify that he had | 
not state a basis forH 


than not to occur); 
(BIA 2002) (rejecting claim based on “a chain of 
|, rather than evidence that meets [the] burden of 
im” (emphasis in original)). The respondent did 

and 


in this regard. 


The respondent did not assert that he 
Guatemala him. The respondent has not asserted that | 

and has not met his burden of showing I 



Further, the respondent did not submit any evidence to establish that Hgfl| 

in the event of his return (I.J. at 7). See \ 



(9th Cir. 2003). 

Accordingly, the following order will be entered. 
ORDER: The appeal is dismissed. 
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Decision of the Board of Immigration Appeals 


Falls Church, Virginia 22041 


File: 




-New York, NY 


Date: 


SEP - 8 2015 


In 

IN EXCLUSION PROCEEDINGS 
MOTION 

ON BEHALF OF APPLICANT: Theodore N. Cox, Esquire 

APPLICATION: Reopening; termination of proceedings 

ORDER: 

This Board lias been advised that the applicant has become a lawful permanent resident. 
Accordingly, these exclusion proceedings are reopened and terminated. The record is returned to 
the Immigration Court without further action. 



FOR THE BOARD 












U.S. Department of Justice 

‘ Executive Office for Immigration Review 

Fails Church, Virginia 22041 


Decision of the Board of Immigration Appeals 



-New York, NY 


Date: 


IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Gary J. Yerman, Esquire 
APPLICATION: Reopening; termination 


SEP - 2 2015 


ORDER: 

The respondent has filed a motion to reopen and ter mina te these deportation proceedings based 
on the respondent’s acquisition of status. The Department of Homeland 

Security (DHS) has not opposed the motion. See 8 C.F.R. § 1003.2(g)(3). Considering the 
respondent’s present status and the circumstances presented, the proceedings are reopened under 
the provisions of 8 C.F.R. § 1003.2(a), and terminated. See 8 C.F.R. § 214.14(c)(5)(i). The record 
is returned to the Immigration Court without further action. 




FOR THE BOARD 








U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 


Falls Church, Virginia 22041 

File: - Newark, NJ Date: 

In re: SEP ~ 82015 

IN EXCLUSION PROCEEDINGS 

MOTION 

ON BEHALF OF APPLICANT: Gerald Karikari, Esquire 


ORDER: 

The proceedings are reopened under the provisions of 8 C.F.R. § 1003.2(a). Given the 
uncontested evidence that the applicant has now been grantedjjj|gj status under section of the 

Immigration and Nationality Act, the proceedings are terminated without prejudice 

and the record is returned to the Immigration Court without further action. 



FOR THE BOARD 







U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - San Francisco, CA Date: 2 3 2016 

In re: 

IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Camille K. Cook, Esquire 
APPLICATION: Reopening 


This case was last before us on December 20, 2012, when we dismissed the respondent’s 
appeal from the Immigration Judge’s February 25, 2011, decision denying her request for 
voluntary departure. On April 20, 2016, the respondent filed a motion to reopen. The 
Department of Homeland Security (DHS) has not responded to the motion, which will be denied. 

Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C.§ 1229a(c)(7)(C)(i), 
provides that motions to reopen “shall be filed within 90 days of the date of entry of a final 
administrative order of removal.” We entered the final order of removal in the respondent’s 
case on December 20, 2012. She did not, however, file her current motion until more than 
3 years later. The respondent’s motion to reopen therefore is untimely. 

The respondent does not claim that her motion fits within any of the statutory or regulatory 
exceptions to the deadline for filing a motion to reopen, and we do not find that any of these 
exceptions apply to her case. See section 240(c)(7)(C)(ii) - (iv) of the Act; 8 C.F.R. 
§ 1003.2(c)(3). The respondent instead asserts that the deadline for filing her motion should be 
tolled because she has been the victim of ineffective assistance of counsel by her prior attorney. 

The United States Court of Appeals for the Ninth Circuit, the circuit in which the 
respondent’s case arises, has held that equitable tolling of the time limit for a motion to reopen is 
available “when a petitioner is prevented from filing because of deception, fraud, or error, as 
long as the petitioner acts with due diligence in discovering the deception, fraud, or error.” 
Iturribarria v. INS, 321 F.3d 889, 897-98 (9th Cir. 2003). When assessing due diligence, one 
issue to consider is whether and when a reasonable person in the petitioner's position would 
suspect the specific fraud or error underlying her motion to reopen. See Avagyan v. Holder, 
646 F.3d 672, 679 (9th Cir. 2011). 

In the present case, the respondent has not demonstrated that she acted with due diligence 
because she does not sufficiently explain why she did not pursue an ineffective assistance claim 
beginning in 2011, which is when a reasonable person would or should have known about the 






purported ineffective assistance of counsel. 1 Id. Further, even if the respondent had 
demonstrated that she acted diligently, she has not shown that her former counsel committed 
errors rising to a level that could be considered ineffective assistance. See Iturribarria v. INS, 
supra, at 899-900. 

The respondent states that her original application was prepared by a notario who, 

unbeknownst to her, provided incorrect information regarding her 

See Respondent’s Motion at 5. She contends that, after she retained her former 
attorney, he did not go through that information with her or correct any mistake in the 
application, and she was therefore denied relief on account of Id. at 4. The 

respondent claims that she did not know her m application contained incorrect information 
involving her until 2016, when she consulted with her current 

attorney. Id, Exh. 1 at 1. The respondent notes that she filed the present motion to reopen 
shortly after meeting with her current attorney and discovering the incorrect information. 

The respondent has not met her burden of showing that she was not aware or should not have 
been aware of the statements in her application before February 2016. See Avagyan 

v. Holder , supra. The respondent’s claim to lack of knowledge is contradicted by her former 
counsel’s reply to the letter apprising him of the purported ineffective assistance. 
See Respondent’s Motion at Exh. 15. In that reply, her former counsel notes that he fully 
discussed the contents of the respondent’s application with her and also discussed other 

options for relief, including voluntary departure and the pursuit of her visa petition. Id. 

The transcript of the respondent’s hearing also undercuts her contention that she was 
unaware of the contents of her application. During a hearing on February 25, 2011, it 

was noted that the respondent’s former counsel had previously indicated that he planned to file a 
retraction of the statements in the application (Tr. at 20). See Respondent’s Motion at 

Exh. 7. He did not file that retraction however, because, as he confirmed during the hearing, the 
contents of the application were true (Tr. at 20). Id. 

Considering these facts, we conclude that the respondent was, or should have been, aware of 
the contents of her application before 2016. If incorrect information had remained in the 

application, a reasonable person should and would have had concerns about the ineffective 

1 We acknowledge that the respondent submitted evidence demonstrating that she generally 
satisfied the procedural requirements which must be met before we will reopen proceedings on 
the basis of a claim of ineffective assistance of counsel. See Matter of Lozada, 19 I&N Dec. 637 
(BIA 1988). Nonetheless, a showing that the procedural requirements have been met must also 
be accompanied by a showing of due diligence. See Singh v. Holder , 658 F.3d 879, 884 
(9th Cir. 2011) (noting that to qualify for equitable tolling on account of ineffective assistance, a 
petitioner must demonstrate, inter alia, that she acted with due diligence in discovering counsel's 
fraud or error and that she complied with the procedural requirements) (emphasis added). 

2 Although the respondent claims that the information in her application is incorrect, she 

has not submitted a revised statement regarding in 

Peru. 


2 
















assistance of prior counsel beginning in 2011, when the Immigration Judge denied relief. 
See Avagyan v. Holder, supra. Yet the respondent did not pursue her claim until 2016. 
Accordingly, we conclude that the respondent has not acted diligently in pursuing her ineffective 
assistance of counsel claim and has not met her burden of establishing that she is entitled to 
equitable tolling of the deadline for filing a motion to reopen. See Iturribarria v. INS, supra. 

In addition, even if the respondent had shown that she acted diligently, we also conclude that 
she has not shown errors rising to the level of ineffective assistance. See Iturribarria v. INS, 
supra, at 899-900. As discussed above, the respondent’s former counsel notes in his reply that 
he fully discussed both the contents of the application with her and other options for relief. 
See Respondent’s Motion at Exh. IS. His reply also indicates that the respondent was informed 
of and played a role in deciding what relief she wanted to pursue. Id. Considering the foregoing, 
it appears that the former attorney’s decisions regarding the presentation of the respondent’s 
case, including the decisions to pursue a argument and to have the respondent 

not testify about her were tactical ones. Even if they 

appear ill-advised in hindsight, such decisions do not support a claim to ineffective assistance of 
counsel. See Magallanes-Damian v. INS, 783 F.2d 931, 934 (9th Cir. 1986) (noting that an 
attorney's tactical decisions in the preparation and presentation of an alien's case generally do not 
rise to the level of ineffective assistance of counsel). 

As a result, we conclude that the respondent is not entitled to reopening of her proceedings 
due to ineffective assistance of counsel. 

ORDER: The motion to reopen is denied. 
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IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Elsa I. Martinez, Esquire 
APPLICATION: Reopening 


On February 16, 2016, the respondent, a native and citizen of Mexico, filed a motion to 
reopen to afford him the opportunity to apply for suspension of deportation under former section 
244(a) of the Immigration and Nationality Act, 8 U.S.C. § 1254a The motion will be denied as 
untimely filed. 

The respondent seeks reopening under section 240(cX7)(C)(i) of the Act, 8 U.S.C. 
§1229a(cX7)(C)(i) and 8 C.F.R. § 1003.2(c)(2) to afford him the opportunity to apply for 
suspension of deportation. The Board last entered an order in this case in 1999, when we 
dismissed the respondent’s appeal from an Immigration Judge’s 1996 decision denying his 
motion to reopen. He asks that the 90-day motion time limit be equitably tolled based on his 
claim of ineffective assistance of counsel. 

The United States Court of Appeals for the Ninth Circuit, the jurisdiction wherein the 
respondent's case arises, has held that equitable tolling of the time limit for a motion to reopen is 
available “when a petitioner is prevented from filing because of deception, fraud, or error, as 
long as the petitioner acts with due diligence in discovering the deception, fraud, or error.” See 
Iturribarria v. INS, 321 F.3d 889, 897-98 (9th Cir. 2003). The Ninth Circuit has stated that in 
determining whether an alien exercised due diligence, it considers three issues: (1) if and when a 
reasonable person in the alien's position would suspect the specific fraud or error underlying his 
petition, (2) whether the alien took reasonable steps to investigate the suspected fraud or error or, 
if the alien was unaware of the error, to pursue relief, and (3) when the alien definitively learned 
of the harm resulting from counsel's deficiency. See Avagyan v. Holder, 646 F.3d 672, 679 (9th 
Cir. 2011) (equitable tolling is available to a petitioner who is prevented from timely filing due 
to deception, fraud, or eiror, and who exercises due diligence in discovering such 
circumstances); Singh v. INS, 213 F.3d 1050, 1054 n. 8 (9th Cir. 2000) (counsel's statements in 
briefs are not evidence). 

Even if the respondent has substantially satisfied the requirements set forth in Matter of 
Lozada, 19 I&N Dec 637 (BIA 1988), and established that he was the victim of ineffective 
assistance of counsel that may have affected the outcome of his proceedings, he has not 
sufficiently demonstrated that he exercised due diligence in discovering the deception, fraud, or 
error. According to the respondent’s declaration, Attorney Snyder informed the respondent that 










(b)(6) 


we had dismissed his appeal and that it was futile to take any further action. See Respondent’s 
Motion, Tab A (paragraph 12). The respondent states that in 2002, he received a letter he did not 
understand. He took it to Attorney Snyder who said it could possibly help his case and he would 
take care of it. See Respondent’s Motion, Tab A (paragraph 17). Yet, according to his 
statement, he did nothing further until 2010, when Attorney Snyder summoned the respondent to 
his office and informed him there was nothing further he could do. See Respondent’s Motion, 
Tab A (paragraph 13). Given this period of time during which the respondent took no action, he 
cannot show that he took reasonable steps to investigate the fraud or error underlying his motion. 

The respondent states that he went to various attorneys who told him there was nothing 
further to be done with his case. However, the respondent does not specify when or with whom 
he consulted. He states that when President Obama announced Deferred Action for Parents of 
Americans and Lawful Permanent Residents (DAPA), an attorney reviewed his file and again 
told him there was nothing to be done. Again, he does not specify when or with whom he 
consulted. See Respondent’s Motion, Tab A (paragraphs 14 and 15). The respondent does not 
explain when he met current counsel and when she informed him that he may have been the 
victim of ineffective assistance of counsel. The respondent has not provided sufficient 
information to establish that he acted with due diligence during the time between 1999 when we 
issued our prior order and 2016 when he filed the instant motion to reopen. See Avagyan v. 
Holder, supra at 679 (diligence involves whether a reasonable person “would suspect the 
specific fraud” and whether petitioner took “reasonable steps to investigate [any] suspected 
fraud”). 

The respondent also seeks reopening to apply for benefits under the settlement agreement in 
Barahona-Gomez v. Ashcroft, 243 F.Supp.2d 1029, 1034-36 (N.D.Cal. 2002). The respondent 
acknowledges that a motion to reopen seeking benefits under the Barahona-Gomez settlement 
agreement had to be filed by March 20,2005.' See Barahona-Gomez v. Ashcroft , supra, at 1036; 
68 Fed. Reg. 13727 (Mar. 20, 2003); 69 Fed. Reg. 63178 (Oct. 29, 2004). The respondent does 
not specifically argue that the March 20, 2005, deadline can or should be equitably tolled. See 
Respondent’s Motion at 17-18. Furthermore, it is not clear that the respondent is a class member 
because he filed his Notice of Appeal with this Board on December 31, 1996. See Respondent’s 
Motion at 18. Accordingly, we will deny the respondent’s motion as untimely filed. 

ORDER: The motion is denied. 

^ VFOR THEBOARD 


1 That lawsuit challenged actions which prohibited Immigration Judges and the Board from 
granting suspension of deportation during the period between February 13 and April 1, 1997. On 
April 1,1997, section 309(c)(5) of the Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 took effect, and made individuals ineligible for suspension of deportation if they had 
not been continuously physically present in the United States for a period of seven years at the 
time that they were served with an Order to Show Cause. 


2 
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- Philadelphia, PA 


IN DEPORTATION PROCEEDINGS 


Date: 


OCT -8*015 


MOTION 


ON BEHALF OF RESPONDENT: Theodore N. Cox, Esquire 
APPLICATIONS: Reopening; remand 

This case was last before us on September 29,2000, when we entered a final administrative 
order dismissing the respondent’s appeal. On June 29, 2015, the respondent submitted the 
instant motion to reopen and remand pursuant to 8 C.F.R. § 1003.2. The Department of 
Homeland Security (DHS) has not responded to the motion. The motion has been filed out of 
time, and it will be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See 8 C.F.R. § 1003.2(c)(2). Th ere is no time limit on the 
filing of a motion to reopen if the basis of the motion is to apply for 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 C.F.R. § 1003.2(cX3Xii); Matter ofS-Y-G-, 24 I&N Dec. 247 (BIA 2007), aff'd Shao v. 
Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter of A-N- & R-M-N -. 22 I&N Dec. 953, 956 (BIA 
1999). However, the respondent has not demonstrated that the exception applies to this motion. 


The respondent, a native and citizen of China, applied for 

The Immigration Judge found that he was not 
credible. The respondent seeks to have his deportation proceedings reopened to app ly for 

based 

in China, his marriage an d in the 

United States, and a claim of in China. 


He offershis^^^Mapplication, statement, birth certificate, and marriage certificate, and 
his children’s He also offers correspondence from his counsel, the Nationality 

Law of the People’s Republic of China, the 1999 Chang Le City Family Planning Q&A 
Handbook, the Langqi Town Family Planning Q&A Handbook, the Ying Qian Town Family 
Planning Q&A Handbook, a 2003 Consular Information Sheet, a 2003 Administrative Decision 
of the Fujian Province Family Planning Administration, a 2005 Lianjiang County Guantou 
Township Committee Official Directive, Responses to Information Requests from the 
Immigration and Refugee Board of Canada, Responses from the Refugee Review Tribunal of 
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Australia, inquiries and responses from the Mei Hao Jia Yuan website, the Fuzhou Call Center 
for the Convenience of the People, and the Fujian Province Population and Family Planning 
Committee, documents that purport to be from the Changle City Population and Family Planning 
Leadership Group, the Chinese Communist Party Chang Le City Shou Zhan Township 
Committee, the Shou Zhan Township Population and Family Planning Leadership Group, the Jin 
Feng Township Population and Family Planning Leadership Group, the Family Planning 
Leading Group of Tantou Town, the Lian Jiang County Population and Family Planning 
Leadership Group, and the Fuzhou City Mawei District Tingjiang Town People’s Government, 
reports and regulations from Quanzhou City Rural Area, Guhuai Town, Changle localities, 
Langqi Town, Cangshan District, Long Tian Township, Guantou Town, Xiuyu District, Xiang 
An, Guangze County, Zhangpu County, Nan yang Town, Sha County, and Ying Qian Town, 
responses to Freedom of Information Act (FOIA) requests and a FOIA appeal, portions of 
2002 and 2004 State Department reports, a 2007 report of investigation by the U.S. Citizenship 
and Immigration Services, portions of the 1998, 2004, 2005, and 2007 Country Profiles on China, 
portions of the 1994, 1995, 2012, and 2013 Country Reports on China, portions of the 2009- 
2014 Annual Reports o f the Co ngressional-Executive Commission o n China (CE CC), evidence 
submitted in unrelated cases, an affidavit and vita of Dr. of the Julius- 

Maximilians University in Germany, research articles, and media reports. 


The respondent contends that his evidence shows “a d rastic increase of 

throughout China, and more 

specifi cally in Fujian Province and Respondent’s hometown.” Motion at 7. He claims that there 
is the 



continuing reports 
44-46 


, there have been 
some area s, and that the use of 
. Id. at 2, 17-24, 


He reports that according to the 


China, 


[. See Exhib it A, statemen t. 1 He contends that since he and his wife already have 

_ I , if he is removed to 

China at this time, he will be 

Id. 


The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Third Circuit, and we decline to apply the decisions that the respondent cites from out side of the 
Third Circuit. We will deny the respondent’s motion because he has not demonstrated 

in China to warrant an exception to the time limit for motions to 


1 The respondent submits two groups of exhibits, both of which contain exhibits labeled A-F. 
To avoid confusion, we will refer to the type of document as well as the exhibit label for these 
exhibits. 
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reopen, and be has not established his prima facie eli gibility for relief. See Zheng v. Att V Gen., 
549 F.3d 260, 265 (3d Cir. 2008) (a motion to reopen must 

also demonstrate that the applicant is prima facie eligible for the requested relief). 


We find that the evidence n >o<irdino|0|g| 
respondent’s hearing in 1997. The evidence reflects that I 


in China | 

since the time of the 


See, 


e.g., Exhibit A, 2010 Annual Report of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual 
Report of the CECC at 151-158; Exhibit E, 2007 Country Profile, § IV; Exhibit SSS, § VII; 
Exhibit ITT, § IV(1) and (2); Exhibit UUU, § IV; Exhibit VW, § IV; Exhibit XXX, § VII; 
Exhibit BBBB at 26-27, 99-103; Exhibit CCCC at 18-19, 90-93; Exhibit DDDD at 22-23, 110- 
114; Exhibit EEEE at 54-57; Exhibit FFFF at 56-59; Exhibit HHHH at 28-29, 103-106. 
Moreover, the evidence indicates that in some 

areas of China have been a longstanding concern, including the time of the respondent’s 
1997 proceedings. See, e.g.. Exhibit SSS, § VII; Exhibit XXX, § VII. While some of the 
documents offered by the respondent announce 



that have been in place since the 198 

0s, they do not describe a significant change in the 

(b)(6) 


|. See, e.g.. Exhibit U 
dation and Procreation 

(response to a 2008 inquiry from |^0|| 

| on the website of the Popu 


Planning Committee of Fujian Province); Exhibit MM-OO, Jin Feng Township Reports; Exhibits 
RR-TT, Tantou Town Notices. At most, these reports reflect that 

vary from locale to locale and fluctuate incrementally from time to time. See 
e.g.. Exhibit X, Quanzhou City Rural Area Report; Exhibit CC-FF, PP, and PPP, Changle City 
Population and Family Planning Bureau Notices and Announcements; Exhibit GG-II, Shou Zhan 
Township Committee Announcements; Exhibits KJC-LL, Ying Qian Town Notices; Exhibits 
UU-WW, Langqi Town Reports; Exhibits AAA-DDD and FFF-HHH, Guantou Town Reports. 



The respondent is from 
documents regardin g the 

there, but rather 


the time of the 

respondent’s proceedings in 1997. See e.g., Exhibit ZZ; Exhibit EEE; Zhu v. A tty Gen., 
744 F.3d 268 (3d Cir. 2014). The documents that relate to the enforcement of 
m|| in the respondent’s province, Fujian, include the Nationality Law of the People’s 
Republic of China, the 


Commission, the 1998, 2004, 2005, and 2007 Country Profiles on China, the 1994, 1995, 2012, 
and 2013 Country Reports on China, and the 2009-2014 Annual Reports of the CECC. See 
Exhibit A, 2010 Annual Report of the CECC; Exhibit B, 2009 Annual Report of the CECC; 
Exhibit E, 2007 Country Profile; Exhibit M; Exhibits SSS - WV; Exhibit XXX; Exhibits 
BBBB - FFFF; Exhibit HHH. We have found that U.S. State Department reports on country 
conditions are highly probative evidence and are usually the best source of information on 
conditions in foreign nations. See Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 2010), 
rev’din part, Huang v. Holder, 677 F.3d 130 (2d Cir. 2012); see also Yu v. Att’y Gen. of U.S ., 


3 
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513 F.3d 346, 349 (3d Cir. 2008) (State Department reports are persuasive); Zubeda v. Ashcroft, 
333 F.3d 463, 478 (3d Cir. 2003) (country reports are the most appropriate and perhaps the best 
resource for information on political situations in foreign nations). These documents indicate 

^ m the 
respondent’s locality and his province. See, e.g.. Exhibit E, 2007 Country Profile, Appendix B, 
Chapter 5, Incentives and Rewards. 

Further, they reflect that rewards and incentives are provided to 

and that couples residing in the respondent’s locality are subject to the 

eg ,, Exhibit A, 2010 Annual Report of the 
CECC at 23, 119 (citing instances of rewards given to 

Ex hibit B, 2009 Annual Report of the CECC at 153-156 (citing instances of monetary rewards 
for 

despite national Exhibit E, 2007 Country Profile, Appendix B; 

Exhibit WWW, attachment 4. They do not demonstrate a j 


conclude that die evidence is not adequate to demonstrate 


in the 


See 


(b) (6) 

j 

□ 


■ 



The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Zheng v. Att 'y Gen ., supra . The evidence that there have been reports of 

in some areas of China contrary to the national 
policy is not sufficient to prima facie establish the likelihood that the r espondent in this case will 

upon his return to China 
because the evidence does not indicate the likelihood of such 
in the United States. See, e.g., Exhibit A, 
2010 Annual Report of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual Report of the 
CECC at 151-158; Exhibit E, 2007 Country Profile, § IV; Exhibit SSS, § VII; Exhibit TTT. 
§ IV(1) and (2); Exhibit UUU, § IV; Exhibit VW, § IV; Exhibit XXX, § VII; Exhibit BBBB at 
26-27,99-103; Exhibit CCCC at 18-19, 90-93; Exhibit DDDD at 22-23, 110-114; Exhibit EEEE 
at 54-57; Exhibit FFFF at 56-59; Exhibit HHHH at 28-29, 103-106; Zhu v. Att 'y Gen., supra. 

W e give limited weight to the documents that the respondent offers that were submitted in 
cases of persons from other areas of China who are not related to him because he has not 
shown that they are material to his claim nor demonstrated that the circumstances in those cases 
are the same as the circumstances in his case. See Exhibits QQQ, RRR, GGGG. 

Dr. gjgfs affidavit sets forth her opinion as to the authenticity of several of the 
respondent’s foreign documents. See Exhibit JJ. However, her opinion speculates as to the 
credibility of the authors and the circumstances under which the documents were created, and we 
do not find it to be persuasive. 
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The respondent has not demonstrated that he would be 


2007)(a showing of 



|, but a showing not amount to 

where the record contains scant information conce rning the respondent’s | 
situation). He has not offered information t o establish his nor 

adequate evidence to demonstrate that he would in China. See [pj] | 

(3d Cir. 2005). 


Further, the r< 



indicate a 



has not made a prin ^^^^^^wu^^^ 

upon his return because his evidence does not 

;. See 



We cone hide that the respondent has not met the requirements of 8 C.F.R. 
§ 1003.2(cX3)(ii). Hi s evidence is not sufficient to establish 

_ ‘arising in the country of nationality” so as to create an exce ption t o the 

time and number limitations for filing a late motion to reopen to apply for [BISM- See I 


I 

_(BIA 2006). He has not satisfied his burden to demonstrate that his 

deportation proceedings should be reopened. See Matter of Coelho, 20 I&N Dec. 464,473 (BIA 
1992). We find no basis to remand the record for further proceedings. Accordingly, as the 
respondent’s motion e'gwcdsJLg time limit for motions to reopen, it will be denied. 


ORDER: TlWT^^ordv^S-motiqn to reopen and remand is denied. 


m. 


. . 


FOR THE BOARD 
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I - New York, NY 
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IN EXCLUSION PROCEEDINGS 
MOTION 

ON BEHALF OF APPLICANT: Theodore N. Cox, Esquire 


APPLICATION: Reopening 


FEB t E 2016 


This matter was most recently before the Board on November 14, 2003, when we denied the 
applicant’s untimely motion to reopen his exclusion proceedings. The final administrative 
ordered was entered by the Immigration Judge on September 15, 1995. when he ordered the 
applicant excluded in absentia. This motion, submitted on October 22, 2015, is untimely and 
number barred. See section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7)(C)(i); 8 C.F.R § 1003.2(c)(2). The Department of Homeland Security has not 
responded to this motion. The motion will be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See 8 C.F.R. § 1003.2(c)(2). Th ere is no time limit on the 
filing of a motion to reopen if the basis of the motion is to apply f or 

■■■■■■■■■■■■■■■■■■■■■I in country of nationality 
or the country to which exclusion or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 C.F.R. § 1003.2(c)(3)(ii); Matter ofS-Y-G-, 24 I&N Dec. 247 (BIA 2007), affd Shao v. 
Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter of A-N- & R-M-N-, 22 I&N Dec. 953, 956 
(BIA 1999). However, the applicant has not demonstrated that the exception applies to this 
motion. 


The applicant is a native and citizen of China. He was ordered to be rem oved in 
proceedings conducted in absentia in 1995. He previously sought reopening to apply forE~ 




in China and in the United States. He again 

seeks reopening to apply for relief on this basis. He contends that his evidence shows “a drastic 


(b)(6) 


throughout China, and more specifically in 

| and Applicant’s hometown.” 


Motion at 9. 


He offers his application and statement, he and his wife’s notarial birth certificates, 

his marriage certificate,] 
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documents from the Library of Congress, the opimon and vita of 
of Columbia University, the opinion and vita of[ 
the Julius-Maximilians University in Germany, a research article, and media reports. 


The applicant reports that according to 



Id. 


in China, a couple 
. See Exhibit A.' He 


He contends that 


(b) (6) 


(b)(6) 
5i(b)(6) 


S (b) (6) 
(b)(6) 
(b)(6) 


China renders its 


(b)(6) 


due to 

. See Motion at 9. He asserts that there is the use 

set 


there have been continuing reports 
in some areas, and that [_ 

|. Id. at 9-11. 



of 

by 


The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Second Circuit, and we decline to apply the decisions that the applicant cites from outside of the 
Second Circuit. We will de ny the applicant’s motion because he has not demonstrated materially 

in China to warrant an exception to the time and number limitations 
for motions to reopen, and he has not established prima facie eligibility for relief. See 
Matter of S-Y-G-, supra (a motion to reopen based on changed country conditions must also 
demonstrate that the applicant is prima facie eligible for the requested relief). 


The evidence regarding [ 

is not sufficient to demonstrate a material cha 
hearing in 1995. The evidence reflects that j 


since the time of the applicant's 



_(BIA 2010), _ 

| (2d Cir. 2012) (U.S. State Department reports on country conditions are highly 
probative evidence and are usually the best sour ce of infor mat ion on conditions in foreign 
nations). Moreover, the evidence indicates that 


1 The applicant submits two groups of exhibits, both of which contain exhibits labeled A-G. To 
avoid confusion, we will refer to the type of document as well as the exhibit label for these 
exhibits. 


2 










(b)(6) 


of China have been a including the time of the 

applicant’s hearing in 1995. See, e.g., Exhibit A, 2009 Annual Report of the CECC at 151; 
Exhibit D, § IV; Exhibit AA at 18, 90. We conc lude that t he evidence is not sufficient to 
demonstrate in China irii 


The burden of proof on a motion to reopen is on the alien to establish el igibility for the 
requested relief. See Shoo v. Mukasey, supra. The ev idence reflects that China 

_ another country as a Chi nese national, 

and that there have been reports in some areas 

of China, contrary to the ^^^^^^^J^Se^^^^xMbi^A^OO^Annuan^eport of the CECC 
at 151-157; Exhibit D, § IV; Exhibit AA at 18-19, 90-93. However, we find that it is not 
sufficient to prima facie establish the likelih ood that tins applicant willj 

upon his return to China j - 
the United States because the evidence he offe rs does 

indicate the 




The applicant is from He has not 

shown that the documents and regulations from other cities and counties are applicable to him. 


[s opinion sets forth her critique of the 2007 U.S. State Department Profile on 
China and supporting documents. See Exhibit B. However, her opinion is not based on personal 
knowledge, and it speculates regarding suspect motivations of the State Department and the 
validity of the sources on which the State Department relies. Id . We do not find it to be 
persuasive. 


The opinion of f 


regarding the enforcement of the 


statement dated October 1, 2015. He states that “China’s [ 


(b) (6*. 


See Exhibit G, 

(b) (6) 


and its 


enforcement continues to vary across space and time.” Id, 16. This statement does not indicate 


that there has been a 


in China. 


Professor [y|y| 
research” on the * 


does not identify the documents or evidence that he consulted for hi s “own 

,” other 


th an pages 103-104 of the 2014 Annual Report of the CECC and unnamed “recent online reports” 

. A/., TH 7-8. His opinion regarding 



China does not cite 


| based on 

in the United States. Therefore, we are unable to accord weight to his 


opinion that the applicant and his wife are i 


Id., m 7-8. 


The applicant has not de monstrated that he would be sub jected to 

2007)(a showing of 

__ to 

showing of^^^^^^^^^^|does not a mount to 
where the record contains scant information concerning the applicant’s 



3 















P(6) 


He has not offered information to establish his 
adequate evidence to demonstrate that he 


He has not made a prima facie showing 



nor 


m China, 




We conclude that the applicant has not met the requirements of 8 C.F.R. § 1003.2(c)(3)(ii). 
His eviden ce is not sufficient to establish a QISflHflHHHHHHHHHiHH 
“arising in the country of nationality” so as to create an exce ption to the time and 
number limitations for filing a late motion to reopen to apply for (QXSH. See | 

(2d Cir. 2005) ; | 

(BIA 2006). He has not satisfied his 
burden to demonstrate that his exclusion proceedings should be reopened. See Matter of Coelho, 
20 I&N Dec. 464, 473 (BIA 1992). We find no basis to remand the record for further 
proceedings. Accordingly, as the motion exceeds the time limit for motions to reopen, it will be 
denied. 




ORDER: The applicant’s motion to reopen is denied. 



FOR THE BOARD 
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File: 


(b)(6) 


- Guaynabo, PR 


Date: 


In re: 


KbH6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Prose 
APPLICATION: Reconsideration 


JAN - 7 2015 


The respondent moves the Board pursuant to section 240(c)(6) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(6), and 8 C.F.R. § 1003.2 to reconsider our decision dated 
October 15,2015, which sustained the Department of Homeland Security’s (“DHS”) appeal as to 
the Immigration Judge’s grant of adjustment of status, vacated the Immigration Judge’s order 
dated April 29,2014. to the extent that it granted such relief, and remanded the record for further 
proceedings. The record before us does not contain a response from the DHS. The motion will 
be denied, and the record will be remanded. 


The respondent’s motion to reconsider filed on November 2, 2015, is timely. We conclude 
that there are no material factual or legal errors in our October 15, 2015, decision. Matter of 
O-S-G-, 24 I&N Dec. 56 (BIA 2006). 


The respondent asserts that the Board erred in not interpreting and applying section 204(/) of 
the Act, 8 U.S.C. § 1154(7) [surviving relative consideration for certain petitions and 
applications], and 8 C.F.R. § 205.1(a)(3)(i)(C) [automatic revocation of immediate relative 
petitions]. However, we stated in our October 15, 2015, decision that assuming without deciding 
that the Immigration Judge correctly interpreted and applied section 204(7) of the Act and 
8 C.F.R. § 205.1(a)(3)(iXC), we would deny the claim on discretionary grounds. The respondent 
contends that if we had correctly applied section 204(7) of the Act and 8 C.F.R. 
§ 205.1(aX3X>XC), that her c ase would hav e been decided on the facts which existed at the time 
her U.S. citizen spouse died. 


_ 1997 (Exhs. 2-G, 2-J). The time period is important 

because her marriage fraud occurred after this time (Exh. 7). However, an adjustment of status 
application is adjudicated under the facts as they exist at the time of adjudication. We conclude 
that there was no error in considering her marriage fraud. 


The respondent argues that she was never charged with fraud or willful misrepresentation of 
a material fact as a ground of inadmissibility. However, marriage fraud can still be considered in 
the exercise of discretion on an adjustment application even though no fraud inadmissibility 
charge has been made. The respondent contends that because no fraud inadmissibility charge 
was made, she had no opportunity to defend or present evidence on this issue. We disagree. The 
DHS’s evidence was in the record as Exhibit 7. The respondent could have presented witnesses 
or documentary evidence on the marriage fraud issue. She did not present any persuasive 
evidence to rebut the DHS’s evidence. 









KM 


The respondent also asserts that the fraudulent marriage occurred more than 10 years ago, 
and thus should not weigh heavily in the exercise of discretion on her adjustment application. 
However, we are not concerned with a 10-year period for good moral character in an adjustment 
of status case. We are concerned with the exercise of discretion on the respondent’s adjustment 
of status application. The court in Mahmoud v. Gonzales, 485 F.3d 175, 177-78 (1st Cir. 2007), 
stated that because of perceived abuses. Congress by statute and the Attorney General by 
regulation have sought to prevent applicants from using marriages to U.S. citizens as a means of 
frustrating removal proceedings. We conclude that there are no material factual or legal errors in 
our October 15, 2015, decision which held that the respondent was not deserving of adjustment 
of status in the exercise of discretion. Section 240(c)(4)(A)(ii) of the Act; 8 C.F.R. § 1240.8(d); 
Matter of Bias, 15 I&N Dec. 626 (BLA 1974; A.G. 1976); Matter of Aral, 13 I&N Dec. 494 (BIA 
1970). 

Accordingly, the following orders will be entered. 

ORDER: The motion to reconsider is denied. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with our October 15,2015, decision, and for the entry of a new decision. 


FORTHE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Judith L. Wood, Esquire 


APPLICATION: Reopening 


SEP 2 4 2015 


r 


The respondent’s motion to reopen is untimely and will be denied. The Board’s final 
administrative order was entered in these proceedings on November 4, 2014, when we dismissed 
the respondent’s appeal. A motion to reopen in any case previously the subject of a final 
decision by the Board must be filed no later than 90 days after the date of that decision, and only 
one may be filed. Sections 240(c)(7)(A) and (CXi) of the Immigration and Nationality Act, 
8 U.S.C. §§ l229a(c)(7XA) & (C)(i); 8 C.F.R. § 1003.2(c)(2). The present motion was filed on 
July 2,2015, almost 8 months after the Board’s decision. The Department of Homeland Security 
(“DHS”) has not responded to the current motion. The motion will be denied. 


The respondent seeks reopening to re-apply for 


(b)(6) 


J(b) (6) 

does not fall within the 


statutory or regulatory exceptions to the time limitation for motions before the Board. See 
section 240(c)(7)(CXii) of the Act; 8 C.F.R. § 1003.2(c)(3). Even assuming the respondent’s 


untimely motion to reopen for 
for 



may be considered under the exception 
in the country of nationality, the respondent has not 


demonstrated that the exception applies to this motion. 


The respondent ha s not demonstrated a 
for relief, such that he 


material to his claim 



The 

evidence reflects ongoing and substantially similar conditions of[Q(|j]^^^^| that existed at the 
time of the respondent’s hearing { Compare Motion , tabs C, D wit h Exhs. 2, tab B; 5, tab B; 9). 
Nor has the res pondent alleged Thus, the respon dent has 

not establ '^d a Ethiopia or prim a facie eligibility for [ 

( 198S >> 

- (B1A 1992). 



Further, a motion to reopen is not an opportunity to repeat previously considered and 
rejected arguments. See INSv. Wang , 450 U.S. 139, 141 (1981) (discussing motions to reopen); 
Matter of Cema, 20 I&N Dec. 399, 402 (BIA 1991). Therefore, we dec line t o revisit the 
respondent’s arguments regarding the Immigration Judge’s denial of his initial claim. 









(b)(6) 


Nor has the respondent demonstrated exceptional circumstances to warrant the exercise 
of our discretion to reopen proceedings sua sponte. 8C.F.R. § 1003.2(a); Matter of J-J-, 
21 I&N Dec. 976,984 (BIA 1997). Accordingly, the motion will be denied. 

ORDER: The motion to reopen is denied. 

__ 

FOR THE BOARD 
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IN DEPORTATION PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Elsa I. Martinez, Esquire 
APPLICATION: Reopening 


On February 16, 2016, the respondent, a native and citizen of Mexico, filed a motion to 
reopen to afford him the opportunity to apply for suspension of deportation under former section 
244(a) of the Immigration and Nationality Act, 8 U.S.C. § 1254a The motion will be denied as 
untimely filed. 

The respondent seeks reopening under section 240(cX7)(C)(i) of the Act, 8 U.S.C. 
§1229a(cX7)(C)(i) and 8 C.F.R. § 1003.2(c)(2) to afford him the opportunity to apply for 
suspension of deportation. The Board last entered an order in this case in 1999, when we 
dismissed the respondent’s appeal from an Immigration Judge’s 1996 decision denying his 
motion to reopen. He asks that the 90-day motion time limit be equitably tolled based on his 
claim of ineffective assistance of counsel. 

The United States Court of Appeals for the Ninth Circuit, the jurisdiction wherein the 
respondent's case arises, has held that equitable tolling of the time limit for a motion to reopen is 
available “when a petitioner is prevented from filing because of deception, fraud, or error, as 
long as the petitioner acts with due diligence in discovering the deception, fraud, or error.” See 
Iturribarria v. INS, 321 F.3d 889, 897-98 (9th Cir. 2003). The Ninth Circuit has stated that in 
determining whether an alien exercised due diligence, it considers three issues: (1) if and when a 
reasonable person in the alien's position would suspect the specific fraud or error underlying his 
petition, (2) whether the alien took reasonable steps to investigate the suspected fraud or error or, 
if the alien was unaware of the error, to pursue relief, and (3) when the alien definitively learned 
of the harm resulting from counsel's deficiency. See Avagyan v. Holder, 646 F.3d 672, 679 (9th 
Cir. 2011) (equitable tolling is available to a petitioner who is prevented from timely filing due 
to deception, fraud, or eiror, and who exercises due diligence in discovering such 
circumstances); Singh v. INS, 213 F.3d 1050, 1054 n. 8 (9th Cir. 2000) (counsel's statements in 
briefs are not evidence). 

Even if the respondent has substantially satisfied the requirements set forth in Matter of 
Lozada, 19 I&N Dec 637 (BIA 1988), and established that he was the victim of ineffective 
assistance of counsel that may have affected the outcome of his proceedings, he has not 
sufficiently demonstrated that he exercised due diligence in discovering the deception, fraud, or 
error. According to the respondent’s declaration, Attorney Snyder informed the respondent that 









we had dismissed his appeal and that it was futile to take any further action. See Respondent’s 
Motion, Tab A (paragraph 12). The respondent states that in 2002, he received a letter he did not 
understand. He took it to Attorney Snyder who said it could possibly help his case and he would 
take care of it. See Respondent’s Motion, Tab A (paragraph 17). Yet, according to his 
statement, he did nothing further until 2010, when Attorney Snyder summoned the respondent to 
his office and informed him there was nothing further he could do. See Respondent’s Motion, 
Tab A (paragraph 13). Given this period of time during which the respondent took no action, he 
cannot show that he took reasonable steps to investigate the fraud or error underlying his motion. 

The respondent states that he went to various attorneys who told him there was nothing 
further to be done with his case. However, the respondent does not specify when or with whom 
he consulted. He states that when President Obama announced Deferred Action for Parents of 
Americans and Lawful Permanent Residents (DAPA), an attorney reviewed his file and again 
told him there was nothing to be done. Again, he does not specify when or with whom he 
consulted. See Respondent’s Motion, Tab A (paragraphs 14 and 15). The respondent does not 
explain when he met current counsel and when she informed him that he may have been the 
victim of ineffective assistance of counsel. The respondent has not provided sufficient 
information to establish that he acted with due diligence during the time between 1999 when we 
issued our prior order and 2016 when he filed the instant motion to reopen. See Avagyan v. 
Holder, supra at 679 (diligence involves whether a reasonable person “would suspect the 
specific fraud” and whether petitioner took “reasonable steps to investigate [any] suspected 
fraud”). 

The respondent also seeks reopening to apply for benefits under the settlement agreement in 
Barahona-Gomez v. Ashcroft, 243 F.Supp.2d 1029, 1034-36 (N.D.Cal. 2002). The respondent 
acknowledges that a motion to reopen seeking benefits under the Barahona-Gomez settlement 
agreement had to be filed by March 20,2005.' See Barahona-Gomez v. Ashcroft , supra, at 1036; 
68 Fed. Reg. 13727 (Mar. 20, 2003); 69 Fed. Reg. 63178 (Oct. 29, 2004). The respondent does 
not specifically argue that the March 20, 2005, deadline can or should be equitably tolled. See 
Respondent’s Motion at 17-18. Furthermore, it is not clear that the respondent is a class member 
because he filed his Notice of Appeal with this Board on December 31, 1996. See Respondent’s 
Motion at 18. Accordingly, we will deny the respondent’s motion as untimely filed. 

ORDER: The motion is denied. 

^ VFOR THEBOARD 


1 That lawsuit challenged actions which prohibited Immigration Judges and the Board from 
granting suspension of deportation during the period between February 13 and April 1, 1997. On 
April 1,1997, section 309(c)(5) of the Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 took effect, and made individuals ineligible for suspension of deportation if they had 
not been continuously physically present in the United States for a period of seven years at the 
time that they were served with an Order to Show Cause. 


2 







J US. Department of Justice Decision of the Board of Immigration Appeals 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


- Los Angeles, CA Date: 
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IN DEPORTATION PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENTS: Arthur Campbell Cooke, Esquire 

APPLICATION: Reinstatement of proceedings; remand 

ORDER: 

In a decision dated March 21, 2000, this Board ordered the proceedings administratively 
closed to provide the respondents an opportunity to have their proceedings repapercd and placed 
into removal proceedings to enable them to apply for cancellation of removal under section 
309(c)(3) of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 
No. 104-208, 110 Stat. 3009-546 (1996). The respondents, the recipients of approved 1-130 visa 
petitions, have now filed a motion requesting that the proceedings be reinstated and remanded to 
allow them to have their adjustment applications adjudicated before the Immigration Court. The 
opposing party has not filed an opposition to the request, and thus it is deemed unopposed. 
8 C.F.R. § 1003.2(g)(3). Accordingly, the motion is granted, the Board’s March 21, 2000, order 
is vacated, proceedings are reinstated, and the record is remanded for further proceedings. 



-- 


FOR THE BOARD 
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1(b)(6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Judith B. Spom, Esquire 
APPLICATION: Reopening 


(b)(6) 


The Board entered the last order of removal in this case on August 1, 2013, and the 
respondent filed the instant motion to reopen the proceedings on December 17, 2015. The 
motion is untimely and will be denied. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(cX7)(c)(i); 8 C.F.R. § 1003.2(c)(2). 


On November 15, 2000, an Immigra tion Judge found the respondent remov able as charged, 
pretermitted his application fo r as untimely, denied the application for Qm 

and ordered his rem oval to 

Turkey. The Immigration Judge found that the respondenTs^^^^^^^^^^^ claims 
Lacked credibility. The respondent appealed, and on May 21, 2002, we granted a motion to 
remand to allow the respondent to apply for adjustment of status. That application was 
ultimately withdrawn, and in an order dated September 14, 2011, the Immigration Judge 
administratively returned the case to the Board for adjudication of the respondent’s appeal of the 
denial of and related relief. On August 1, 2013, the Board dismissed the respondent’s 

pro se appeal as moot and abandoned because efforts to contact him were unsuccessful, and we 
did not have an address to which mail could effectively be sent. The respondent neither sought 
reconsideration of the Board’s August 1,2013, decision nor reinstatement of the appeal. 


In the ins tant motion, the respondent s eeks re openin g based on a claim of 

in Turkey to reapply for ^ See 

section 240(c)(7)(C)(ii) of the Act; 8 C.F.R. § 1003.2(c)(3)(H). In his statement offered with the 
motion, th e respondent states that “(his) initial QEM applic ation wa s based on 
m in Turkey who was but had never actually been 

one,” a nd because he was 

The motion is ac companied by media articles regarding recent 

The respondent, however, has offered no arguments or evidence to 
address or rebut the Immigration Judge’s adverse credibility determination. 



To qualify for r eopening forj_ 

an alien bears the heavy burden to proffer material evidence that not only 
in the country' of nationality, but evidence that also 



reflects_ 

supports a prima facie case for a grant of j 


See 


(b)(6) 

(b) (6) 


claim was found to lack 


(BIA 2007). Inasmuch as the respondent’s underlying_ 

veracity, and he has not addressed this issue in his motion, he cannot satisfy this heavy burden. 




















(BIA 1995) C‘A 


claim which lacks 


ver acity cannot satisfy the bu rden of proof and persuasion necessary to demonstrate eligibility 
for Therefore, reopening these proceedings to enable the 

respondent to reapply forj^j^ and related relief is not warranted. 


Further, the respondent’s motion does not demonstrate that any exception to the filing 
deadline applies to this motion, or that an exceptional situation is present in this case to warrant 
the exercise of the Board’s limited sua sponte authority. See Matter of J-J-, 21 I&N Dec. 976, 
984 (BIA 1997); 8 C.F.R. §§ 1003.2(a), (c)(3). Accordingly, the respondent’s untimely motion 
to reopen will be denied. 


ORDER: The motion to reopen is denied. 



FOR THE BOARD 
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Date: 



IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENTS: George P. Mann, Esquire 


ON BEHALF OF DHS: Jonathan Goulding 

Senior Attorney 


APPLICATION: Reconsideration; reopening 


MAR 3 C ?«$ 


This case was last before the Board on October 26, 2015, when the Board dismissed the 
respondents’ appeal. The respondents now timely request that the Board both reconsider that 
decision and reopen these removal proceedings. The respondents’ motion will be denied. 1 

To the extent the pending motion rests on previously raised issues relating to the 
respondents’ asserted eligibility for 

mmmU, the motion does not identify any issue that was not considered in 
the Board’s October 26, 2015, decision nor does it identify any error of fact or law based on the 
record then before the Board See 8 C.F.R. § 1003.2(b); see also Matter of O-S-G-, 24 I&N Dec. 
56(BLA2006) (discussing the requirements for motions to reconsider). The respondents’ 
contentions in the present motion do not persuade us that our prior decision in this case 
overlooked or erroneously decided any previously advanced arguments. The respondents’ 
asserted disagreement with or disapproval of the outcome of the Board’s October 26, 2015, 
decision alone is not sufficient to demonstrate either that the Board improperly evaluated or 
disregarded the facts and evidence presented or committed legal error. The respondents’ motion 
to reconsider is therefore denied. 

Similarly, the respondents’ motion to reopen is denied. The evidence proffered along with 
the pending motion has not been shown to satisfy the requirements for reopening these removal 
proceedings. See 8 C.F.R. § 1003.2(c)(1); see also Matter of Coelho, 20 I&N Dec. 464, 272- 


1 Likewise, their requests for both oral argument and en banc review are denied. See 8 C.F.R. 
§ 1003.1 (a)(5), (eX7). 








72^(B IA 1992) (explaining that a party who seeks a remand or to reopen proceedings to pursue 
relief bears a “heavy burden” of proving that if proceedings before the Immigration Judge were 
reopened, with all the attendant delays, the new evidence would likely change the result in the 
case). Notwithstanding the relatively current country information proffered along with the 
motion, such evidence is largely cumulative of the evidence previously considered by both the 
Immigration Judge and the Board in addressing the respondents’ asserted eligibility for relief. 


Further, while the 


proffered countr y information may reflect 

between Rwanda and other countries, including France, 
such evidence, which desc ribes conditions generall y, has not sufficiently been shown to relate to 
the respondent s or their 
requirement of 



the materi ality 
in a 

country are not usually sufficient to establish 


Moreover, the submitted evidence does not sufficiently reflect that there exists a reasonable 



govern ment, the respondents’ 

Nor does such evidence su fficiently d e monstrate that the respondents would 
in Rwanda. See 

make a prima facie showing that the respondents would 
defined by regulation. 




resented does not 
as that term is 


Finally, to the extent the respondents assert that the hardship they may face combined with 
their length of residence in the United States and the equities they have accrued while living in 
this country warrants reopening of the proceedings sua sponte, on this record, we do not find 
such action warranted. 2 See, eg., Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) (statingthat 
“[t]he power to reopen on our own motion is not meant to be used as a general cure for filing 
defects or to otherwise circumvent the regulations, where enforcing them might result in 
hardship”). We acknowledge the challenges the respondents may face as well as their 
accomplishments in this country, but there appears to be no relief available to the respondents 
and no basis for reopening, given the present record and the evidence submitted in support of the 
motion. 


On this record, the respondents have not sufficiently shown that further hearings on their 
asserted eligibility for relief are warranted. Accordingly, we will enter the following order. 

ORDER: The respondents’ motion is denied. 

c -— =- 

FOR THE BOARD 


2 We note that a request for a favorable exercise of prosecutorial discretion or for deferred action 
or humanitarian parole would have to be addressed to the Department of Homeland Security. 
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(b) (6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Jasmine C. Coca, Esquire 
APPLICATION: Reopening 


On November 19, 2013, the Board dismissed the respondent's appeal from the Immigration 
Judge's November 27, 2012, decision denying his application for cancellation of removal for 
certain nonpermanent residents. On December 16, 2015, the respondent filed the instant motion 
to reopen. The motion to reopen is untimely, and will be denied. See section 240(c)(7)(C)(i) of 
the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). 


The respondent, a native and citizen of El Salvador, seeks reopening to apply for 



filing d eadline imposed on motion s to reopen does not apply to motion s to reapply or apply for 
and related relief based on in the alien’s country of 

nationality or the country to which the alien’s removal has been ordered, if such evidence is 
material and was not available and could not have been discovered or presented at the previous 
proceeding. See section 240(c)(7)(C)(ii) of the Act; 8 C.F.R. § 1003.2(c)(3)(ii). The alien, 
however, bears the “heavy bu rden” to show that the proffered evidence is material, reflects 

_ in the country of nationality , and supports a prima facie case for a 

grant of(BIA 2007). The respondent has not 
met this “heavy burden.” 


The respondent claims to in El Salvador 

See Motion to Reopen at 9. See 
(BIA 2014). Specifically, the respondent claims to 




b)(6) 
(b)(6) 


support of the motion, the respondent has 
offered evidence that his relative in El Salvador in 2013. Id. He has also offered 

the 2014 U.S. Department of State County Repor t on Human Rights Practices for El Salvador, as 
well as two media articles relating to recent 
I, in El Salvador. 


Initially, we find that the respondent’s evidence does not show that the respondent’s 


to 


qualify' as 

there must be evidence showing 


MlBtlirnM 




3g<b) ( 6 ) 
1(b)(6) 















(b)(6) 



_ (observing that in 

|, it may be necessary to take into account | 

_ of (he alien’s country of citizenship or nationality). In this regard, we note that the 

evidence offered in support of the motion does not include evidence pertaining to the 


While the evidence sho ws that there has been a recent in El 
Salvador, it does reflect country since 

the respondent’s removal hearing. See Mailer ofS-Y-G-, supra. Furt her, while we regret [§1 
~| the respondent’s relative, it has not been shown that she 

Finally, the evidence doe s not show 

that the respondent 





In sum, reopening the proceedings under section 240(c)(7)C)(ii) of the Act is not warranted 
in this case. Further, it does not appear that any other exception to the tiling deadline applies to 
this motion or that an exceptional situation is^estent in this case to warrant the exercise of the 
Board’s limited sua sponte authority. See Matter 'of J-J-, 21 I&N Dec. 976, 984 (B1A 1997); 
8 C.F.R. §§ 1003.2(a), (c)(3). Accordingly, the respondent’s untimely motion to reopen will be 
denied. The respondent’s request for a stay of removal is also denied. 


ORDER: The motion to reopen is denied. 


P k= 
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-New York, NY 


Date: FEB 2 A 2016 



IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENTS: BarTy C. Schneps, Esquire 
APPLICATION: Reopening 

This case was last before us on May 15, 2015, when we denied the respondents’ prior 
motion to reopen their in absentia removal proceedings. On December 28,2015, the respondents 
submitted the instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of 
Homeland Security has not responded to the motion. The motion exceeds both the time and 
number limitations for motions to reopen, and it will be denied. 


An alien may file only one motion to reopen and, with certain exceptions, it shall be filed 
within 90 days of the date of entry of a final administrative order. See 8 C.F.R. § 1003.2(cX2); 
section 240(c)(7)(A) and (C)(i) of the Immigration and Nationality Act, 8 U.S.C. §1229a(c)(7)(A) 
and (C)(i). There is no t ime or number limit on the filing of a motion to reopen if the basis of the 

motionistoapplyjorHBIBHHHHHU^^HBHil^HHM 

the country of nationality or the country to which deportation or 
removal has been ordered, if such evidence is material and was not available and could not have 
been discovered or presented at the previous proceeding. See 8 U.S.C. § 1229a(c)(7)(C)(ii); 
8 C.F.R. § I003.2(c)(3)(ii); Matter of S-Y-G-, 24 I&N Dec. 247 (BIA 2007), affd Shoo v. 
Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter o/A-N- & R-M-N-, 22 I&N Dec. 953, 956 (BIA 
1999). However, the respondents have not demonstrated that the exception applies to this 
motion. 


The respondents are husband and wife, natives and citizens of China. They failed to appear 
for their hearing on August 12, 1999, and were ordered to be removed in proceedings conducted 
in absentia. They previously sought reopening based on a claim of ineffective assistance of 
counsel, and to apply for [ 

in China, the female respondent’s 


respondent's! 


They again seek to have their proceedings reop ened based on the female 

in China. 






[(b) (6) 


They offer the female respondent’s affidavit and 


L letters and identity 


cards from a friend and a relative in China, media reports, and an affirmation from their attorney. 


The female respondent states that her 


(b)(6) 


She reports that her uncle and her friend were 


(b)(6) 



and [ 
her return. Id. 


We will deny the m otion because the respondents have not demonstrated materially 

in China to warrant an exception to the time and number limitations 
for motions to reopen, and have not established their prima facie eligibility for relief. See 

(a motion to reopen based must also demonstrate 

that the applicant is prima facie eligible for the requested relief). 

To the e xtent that the respondents are claiming a in China 

States, they have presented insuffici ent evidence of such a change. The media reports they offer 
indicate that in China 

China. See Exhibit B at 4-7, 9-11. The evidence does not 

indicate ^ 

in the United States. Id. The respondents have 
not shown a in China since their 1999 hearing. 


(b)(6) 



the female respondent was intercepted. See Exhibit B 


claim that 


at 14, 18. 


Their claims are not supported by evidence such 

_B, statements of others present, or evidence that 

the respondent Moreover, these statements appear to be 

created for the purpose of litigation and are from interested witnesses who are not subject to 
cross-examination. They are of essentially unknown reliability, and we do not find them to have 
been shown to be of sufficient evidentiary worth to support reopening these proceedings. See 
Matter of H-L-H- & Z-T-Z-, 25 I&N Dec. 209 (BIA 2010), rev’d in pan,Huang v. Holder , 
677 F.3d 130 (2d Cir. 2012); generally Qui Wen Zheng v. Gonzales, 500 F.3d 143, 146-47 (2d 
Cir. 2007). 

The burden of proof in a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Shao v. Mukasey, supra. We find that the evidence is not sufficient to 
prima facie demonstrate that the respondents in this case are eligible for because their 

evidence is inadequate to meet their burden to show that 

. See 

_(2d Cir. 2009) (alien’s 

evidence must show that[^_ 

_in the United States). We conclude that the respondents have not 

satisfied their burden of proof to prima facie establish in China 



2 
















Kb)(6) 



because the evidence is 

(b)(6) 



not sufficient to demonstrate the | 

The respondents have not made a prima facie show*™ thaiWjapt) 



of the Act. Their evidence is not sufficient to establish a_ 

mi “arising in the country of nationality” so as to: 
and number limitat i ons for filing another late motion to reopen teg 

(2d Cir. 2005 


(b) (6) 

p i_ 



yr ■= 

1 - 


time 




The respondents have not met their burden of proving that their in absentia 
removal proceedings should be reopened. See Matter of Coelho, 20 I&N Dec. 464. 473 (BIA 
1992). Accordingly, as the respondents’ motion exceeds both the time and number limitations 
for motions to reopen, it will be denied. 


ORDER: Then?f>pondents’ motion to reopen is denied. 


FOR THE BOARD 
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U.S. Department of Justice 

Executive Office for Fmmigration Review 

Falls Church, Virginia 22041 _ 


Decision of the Board of immigration Appeals 


File: 
In re: 


-New York, NY 


IN REMOVAL PROCEEDINGS 


Date: ^ 2 3 2013 


MOTION 


ON BEHALF OF RESPONDENT: Theodore N. Cox, Esquire 
APPLICATIONS: Reopening; remand 

This case was last before us on June 26,2014, when we entered a final administrative order 
dismissing the respondent’s appeal from the Immigration Judge’s denial of his motion to reopen 
his in absentia removal proceedings. On September 11, 2015, the respondent submitted the 
instant motion to reopen and remand pursuant to 8 C.F.R. § 1003.2. The Department of 
Homeland Security has not responded to the motion. The motion has been filed out of time, and 
it will be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240{c)(7XC)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § l229a(c)(7XCXi); 8 C.F.R. § 1003.2(cX2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 U.S.C. § 1229a(cX7)(CXii); 8 C.F.R. § 1003.2(cX3Xii); Matter ofS-Y-G -, 24 I&N Dec. 
247 (BIA 2007), qffdShao v. Mvkasey , 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & 

22 I&N Dec. 953, 956 (BIA 1999). However, the respondent has not demonstrated that the 
exception applies to this motion. 


The respondent is a native and citizen of China. He was ordered to be rem oved in 
proceedings conducted in absentia in 2000. He previously sought reopening to apply 





in China, and a claim of ineffective 
assistance of counsel. He no w seeks reopening to apply for| 

in China, his marriage in the United States, \ 

_^^^JinChi na. He contends that his evidence 

showstheJ^^^^^^^^^^^^^^^^^H^ancpa drastic 

throughout China, and more specifically 
Zhejiang Province and Respondent’s hometown.” Motion at 9, 27. 












He states that acco rHin p to fh <~ 


in China, 


China’s! 


See Exhibit A, statement at 1.‘ He reports that he and he is | 

in China. Id. The respondent states that [ 


|. Id. He relates that the[g|j| 
his hometown even those 

declares that if he were returned to China, he would have to ^ 

Id. at 2. He claims that he will 


in 

Id. He 


lid 


The respondent argues that “a exists 

China which did not exist at the time of the original hearing - pa rticularly in Zhej iang Province.” 
See Motion at 26. He contends that the evidence reflects a specifically in 

Respondent’s home locality of Zhejiang Province 

|. Id. at 2, 15, 19, 2 3. He asserts that 

the evidence establishes in China with respect to 

since his hearing in 20 00, specifically i n Zhejiang 
province and his hometown. Id. at 27. He argues that there is “the in China’s 


that “while 


|, there have been co ntinuing 
in some areas,” and that “the use of j 

Id. at 31-33. 


by China renders its 


The resp ondent offers his application, statement, birth certificate, marriage 

certificate, and his wife’s naturalization certificate, and his children’s birth 

certificates. 


He also offers correspondence from his counsel, the 2002 Zhejiang Province Rules and 
Regulations for Population and Family Planning, documents that purport to be from localities in 
Zhejiang Province, including Yongjia County, Wenzhou City, Lu Cheng District, Qi Dou 
Township, Longwan District, Haicheng Neighborhood, Qian Lu Township, Hong Dian 
Neighborhood, Tianhe Township, Liu Shi Township, Tai Shun County, Lin Shan Village, R ui 
An City, and Ou Bei Township, a portion of th e 2004 c ongressional testimon y of a 

portion of the 2014 congressional testimony of Responses from the I 



The respondent submits three groups of exhibits, all of which contain exhibits labeled A-H, 
and two of which contain exhibits labeled A*BB. To avoid confusion, we will refer to the type 
of document as well as the exhibit label for these exhibits. As a result, our analysis necessarily 
involves lengthy lists identifying which of these documents we are addressing 
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f 


Tribunal of &ES$ralia, a report on family planning laws in Fujian and Guangdong Provinces from 
the Immigration and Board of Canada, %>m the Library of Congress, a 

response to a Freedom of Infomiation Act (FOLA) request, portions of 2002 and 2004 State 
Department reports, a portion of the 2007 Country Profile on China, portions of the 2009, and 
the 2012 through 2014 Annual Reports of the Congressional-Executive Commission on China 
(CECC), portions of the 2010 through 2013 and the 2015 International Religious Freedom (IRF) 
Reports, portions of the 2011 through 2014 Annual Reports of the U.S. Commission on 
International Religious Freedom (USCIRF), the opinio n and vita of Professor Q Wtttl 

of Columbia University, the opinion M Dr. of the Julius-Maximilians 

University in Germany, research articlfel|i^fe^)rts, and a 1997 decision of the United States 
Court of Appeals for the Seventh Circuit ; ’ - 

The instant case arises in the jurisd^tkerv the Second Circuit, and we decline to apply the 
decisions that the respondent offers and cites from outsid e of the Second Circuit. We will deny 
the respondent's motion because he has not demonstrated 

in China to warrant an exception to the time limit for motions to reopen, and he has not 
established his prima facie eligibility for relief. See Matter of S-Y-G -, supra (a motion fco reopen 
based on changed country conditions must also demonstrate that the applicant is prima facie 
eligible for the requested relief). 


in 


We find that the evidence regarding 
China is not sufficient to demonstrate a since the time of the respondent’s 

hearing in 2000. The evidence reflects that China continues to 





A, 2011 Annual Report of 
the USCIRF at 10, 20, 124-126, 128-130; Exhibit B, 3010 IRF -,:>-rt at 1-14; Exhibit HHH, 
2012 Annual Report of the USCIRF at 6-7, 13, 136-139, 143-Wf%xhibit UI, 2013 Annual 
Report of the USCIRF at 6, 16, 30-32, 35-40; Exhibit JJJ, 2014 Annual Report of the USCIRF at 
47-49; Exhibit KKK, 2011 IRF Report at 1-14; Exhibit LLL, 2012 IRF Report at 1-17; Exhibit 
MMM, 2013 IRF Report at 1-17; Exhibit CCCC, 20O& Annual Report of the CECC at 132-140; 
Exhibit EEEE, 2013 Annual Report of the CECC atfj«£2; Exhibit FFFF, 2012 Annual Report of 
the CECC at 14-15; Exhibit JJJJ, 2014 Annual Report of the CECC at 90-93, 95-99; Exhibit 
MMMM, 2015 Annual Report of the USCIRF at 33, 35-36. The evidence indicates that the 

by the Chinese 

|, including the time of the respondent’s 2000 hearing. Id. We have found 
that U.S. State Department reports on country conditions nre highly probative evidence and are 
usually the best source of information on conditions in forgipr jlations. See Matter of H-L-H- & 
Z-Y-Z- , 25 I&N Dec. 209 (BIA 2010), rev'd in part, Holder , 677 F.3d 130 (2d Cir. 

2012). We co nclude that the evidence is inadequate to show a[ 
mUH ‘ n China with respect to the[ 

The burden of proof for a motion to reopen is on dse alien to esta blish eligibility for the 
requested rel ief. See Shoo v. Mukasey, supra. We -Hgd that reports o f the 

_ _ are not sufficient to prima 

facie demotsliilef that the respondent in this case-frgs 

upon his return to China based on 
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(b)(6) 



there because the evidence does not indicate that he will _ 

_ See, e g.. Exhibit A, 2011 Annual Report of the USCIRF at 10, 20,124-126, 128- 

130; Exhibit B, 2010 IRF Report at 1-14; Exhibit HHH, 2012 Annual Report of the USCIRF at 
6-7, 13, 136-139, 143-148; Exhibit III, 2013 Annual Report of the USCIRF at 6, 16, 30-32, 35- 
40; Exhibit JJJ, 2014 Annual Report of the USCIRF at 47-49; Exhibit KKK, 2011 IRF Report at 
1-14; Exhibit LLL, 2012 IRF Report at 1-17; Exhibit MMM, 2013 IRF Report at 1-17; Exhibit 
CCCC, 2009 Annual Report of the CECC at 132-140; Exhibit EEEE, 2013 Annual Report of the 
CECC at 21-22; Exhibit FFFF, 2012 Annual Report of the CECC at 14-15; Exhibit JJJJ, 
2014 Annual Report of the CECC at 90-93, 95-99; Exhibit MMMM, 2015 Annual Report of the 
USCIRF at 33, 35-36. We conclude that the respond ent has not satisfied his burden of proof to 
prima facie establish the in Chinaon^^^^^^^^^^^ because 

the evidence is not suffic ient to demonstrate that he willQS^^^^^^^^^^Huponhis return 

See [ 

| (2d Cir. 2005). 




Regarding the respondent’s claim based on the 
that the evidence regarding past and current conditions in China 


in China, we find 




Exhibit A, 2009 Annual Report of the CECC at 151-157; Exhibit D, 2007 Country Profile, § IV; 
Exhibit AA, 2012 Annual Report of the CECC at 18-19, 90-93. Moreover, the evidence 
indicatesthat^^^H^^^^^^I^^^^I^^^^^^^^^J in some areas of China have 
been a [^^^^^^^^^^finduding the time of the respondent’s hearing in 2000. See, e.g.. 
Exhibit A, 2009 Annual Report of the CECC at 151; Exhibit D, 2007 Country Profile, § IV; 
Exhibit AA, 2012 Annual Report of the CECC at 18, 90. 


While some of the document s offered by the respondent announce renewed efforts to 

that have been in place since the 1980s, they do not describe 

laws. See, e.g. Exhibit N, 2002 Zhejiang Province Rules and Regulations for Population and 
Family Planning; Exhibit S, 2008 Report on Family Planning Competition Basics in Wenzhou 
City Lu Cheng District Hong Dian Neighborhood; Exhibit X, 2010 Notice to Launch a Service 
Month in the Spring for the Implementation of Popula tion and Family Planning in Qubei Town, 
Yongj ia County. At most, these reports reflect that 

HI vary from locale to locale and fluctuate incrementally from time to time. lit We conclude 
that t he evidence is not sufficient to demonstrate in China 

in the G 


The respondent has not met his burden of proof to establish his prima facie eligibility for 
the requested relief based on his marriage and the birth of his children in the United States. See 


Shao v. Mukasey , supra. The evidence reflects that China regards j 

1(b)(6) 

1 





|, and that there have 


been reports < 


in some areas of China, contrary 
See, e.g., Exhibit A, 2009 Annual Report of the CECC at 151-157; 
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Kb) (6) 


Exhibit D, 2007 Country Profile, § IV; Exhibit AA, 2012 Annual Report of the CECC at 18-19, 
90-93. However, we find that it is not sufficient to prima facie establish the likelihood that this 
will upon 

return to China United States because the evidence he 

offers does not indicate the likelihood that he 
See 



The respondent is from Province. He has not 

shown that the documents and regulations from other towns and counties are applicable to him. 

Dr.JIlls opinion sets forth her critique of the 2007 U.S. St ate Depar tment Profile on 
China arid supporting documents. See Exhibit B, [g|jjH opinion dated 2009. However, 

ih«ir.£p}?*t6si is not based on personal knowledge, and it speculates regarding suspect motivations 
of the State Department and the validity of the sources on which the State Department relies. Id. 
We do not find it to be persuasive. 

The opinion of Professor | 


regarding the in China and the 

does not convince us that reopening is warranted in 
the respo ndent's case. See Exhibit H, statement dated 2015. He states that 

“China’s remains in effect and its enforcement continues to vary across spa ce and 

time.” Id, 1 7. This statement does not in dicate that there has beena^^^^^^^| in the 

in China. Professor does not identify the 

docunf|$i$tor evidence that he c onsulted for his “own research” on the 
in Zh^ilig Province, including other than pages 103-104 of the 2014 Annual 

Report of the CECC and u nnamed “recent online reports” of [g|y| 

Id., ff 7-8, 10. His opinion regarding the [ _ 

in China does cite in the 

United States. Therefore, we are unable to accord weight to his opinion that the respondent and 
his wife are Id., 10-11. 

mmmm— 

'^$^>ver. Professor claims that “in the province of Zhejiang, the [ 

and that “the [ 

| in particular, shows no sign of abating,” citing page 96 of the 
2014 Annual R eport of the CEC C, page 36 of the 2015 Annual Report of the USCIRF, and one 
media report on in Zhejiang. Id., f 9. In light of the other reports offered by the 

responde nt regard ing the in Zhejiang Province, we give limite d weig ht to 

Professor s opinion that there is a “very high likelihood” of the respondent’s if he 

returns to China and7rf.,1fll. 

The respondent has not demonstrated that he would be subjected to 

(BlA 2007Xa showing of 






where the record contains scant information concerning the applicant’s 
|). He has not offered information t o establish his 
adequate evidence to demonstrate that he would igiy^^^^^^^^^^^^VinChina. Seel 



nor 
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(b)(6) 



(2d Cir. 2014) (discussing the circumstances under which 
)- 

T he respondent has not made a prima facie showing that 

upon his return because his evidence does not indicate a 



We conclude that the respondent has not met t he requirements of section 240(cX7XC)(ii) °f 
the Act. H is evidence is not sufficient to establish a 

"arising in the country of nationality’' so as to create an exce ption to the time and 
number limitations for filing a late motion to reopen to aj 



_ He has not satisfied his burden to demonstrate that his in absentia removal 

proceedings should be reopened. See Matter of Coelho, 20 I&N Dec. 464, 473 (BIA 1992). We 
find no basis to remand the record for further proceedings. Accordingly, as the motion exceeds 
the time limit for motions to reopen, it will be denied. 


ORDER: The respondent’s motion to reopen and remand is denied. 


+ 
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Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Boston, MA Date: 

In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Gary J. Yeiman, Esquire 
APPLICATION: Reopening 


MAR 2 ? 2015 


This case was last before us on June 16, 2003, when we entered a final administrative order 
summarily dismissing the respondent’s appeal. On November 24, 2015, the respondent 
submitted the instant motion to reopen pursuant to 8 C.F.R. § 1003.2. He requests a stay of 
removal. The Department of Homeland Security has not responded to the motion. The motion 
has been filed out of time, and it will be denied. The respondent’s stay request will also be 
denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(c)(7)(CXi) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(cX7)(CXi); 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply for 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the_previous proceeding 
See | 



(BIA 1999). 

demonstrated that the exception applies to this motion. 


However, the respondent has not 


The respondent is a native and citizen of China. He applied for I 


The Immigration Judge found that he was not credible. The respondent seeks reopening 
to apply for B £j based on B ' in China, his marriage and ^ 

BBBBMBB1 in If 16 United States, and a claim of in China. He 

asserts that his evidence demonstrates that have increased in 

Respondent’s region of China since his initial proceedings in 2002 (Motion at pages 2-3). He 
contends that reopening sua sponte is warranted. 


He offers his^^^ application, affidavit, birth certificate, marriage certificate, his wife’s 
social security card and his children’s letter from his 

brother ■!■■■, and a family photo. 















He also offers a portion of the 1982 Constitution of the People's Republic of China, the 
2002 of the People's Republic of China, a portion of the 

2005 Law of the People’s Republic of China on Penalties for Administration of Public Security, 
a portion of the 2014 Country Report on China, a 2014 Report from the Immigration and 
Him Board of Canada, a 2014 Amnesty International Report, a portion of the 2015 Annual 
Report of the Congressional-Executive Commission on China (CECC), research articles, and 
media reports. 


The respondent states that he is 


to China because of China’s I 


(Motion at Respondent’s Affidavit). He claims that although the Chinese 

will be looser, he is | 

if he went back to China (Id). 


The instant case arises in the jurisdiction of the United States Court of Appeals for the First 
Circuit, and we decline to apply the decisions that the respondent cites from outside of the First 
Circuit. We will deny the respondent’s motion because he has not demonstrated 

China to warrant an exception to the time limit for motions to 
reopen, and he has not established his prima facie eligibility for relief. Specifically, the evidence 
he offers regarding in China is not sufficient to 

in China or since the 

time of his hearing in 2002. 

Regarding the respondent’s claim in China, we find 

that his evidence of^^^^^ in China is sufficient 

to demonstrate since the time of his hearing in 2002. The evidence reflects 

that continue to be QmHHHi 

See, e.g.. Motion at Exhibit 2(A) at 23-24; Exhibit 2(B) at 32, 34-38; 
Exhibit 3(A) at 125-129; Exhibit 4(A) at 143; Exhibit 5(A)-(I). It indicates that there have been 
modifications to the in China 

m in China, and that the appears to be 

a in effect since before the respondent’s hearing in 2000. See, 

e.g., Motion at Exhibit 2(B) at 32; Exhibit 3(A) at 125-129; Exhibit 4(A) at 143. The evidence is 
not adequate to demonstrate in China in | 


The respondent is from Fujian Province. His evidence 

does not suggest a in his locality. Rather, it reflects 

that in the Fujian Province substantially 

the same manner since the time of the respondent’s proceedings in 2000, and does not indicate 
that there has been in the respondent’s home 

region. See, e.g.. Exhibit 2(A) at 21-26; 2(B) at 32-40; Exhibit 2(C); Exhibit 3(A) at 123-131; 
Exhibit 4(A) at 143; Exhibit 5(A)-(I). We conclude that the respondent has not provided 
evidence that constitutes unambiguous corroboration of to 

warrant reopening or demonstrated that China’s 

in his local area. See ■ BXifl 
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(1st Cir.2010). The evidence does not demonstrate 



in China. 


The respondent has not met his burden to demonstrate that he is prima facie eligible for 

in China because his 

evidence does not indicate a likelihood of | 

m in the United States. The evidence reflects that_ 

■■■■■■■■■■■Hi' although there have been some 
reports of in some areas of China contrary to the 

See, e.g., Motion at Exhibit 2(A) at 21-26; Exhibit 2(B) at 32-40; Exhibit 2(C); 
Exhibit 3(A) at 123-131; Exhibit 4(A) at 143; Exhibit 5(A)-(I). However, none of the reports 
describe instances where | 
in the United States. Id. 



I, his brother in China, 


The respondent has also proffered a letter from one 
indicating that one of his neighbors, | 

■■■■■■■fj (Motion, Exhibit 6(H)). However, this letter is unsworn, and its reliability, 
as well, is undermined by the fact that it was prepared for the purposes of litigation. See 
Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 2010), rev’d in part, Huang v. Holder, 
677 F.3d 130 (2d Cir. 2012). Moreover, is not similarly situated to the respondent, 

the occurred 

in China, not in the United States. 

We conclude that the evidence is not adequate to prima facie establish the likelihood that 
will upon 

return to China because the evidence does not indicate the 

in the United States. See^j^ 

^^■^^■■^■^■(^■fl (1st. Cir. 2012) (quoting | 

(1st Cir. 2009)). 

The respondent has not made a prima facie showing that | 

■■ upon his return because his evidence does not indicate a 



We conclude that the respondent has not met the requirements of section 240(c)(7)(C)(ii) of 
the Act. His evidence is not sufficient to establish 

■■■H “arising in the country of nationality” so as to create an exception to the time limit for 
riling a late motion to reopen to apply for ^^H> See ■■ 

■ H H ■ (BIA 2006); 

He has not met his burden of proving that his removal proceedings should be 
reopened. See Mutter of Coelho, 20 I&N Dec. 464,473 (BIA 1992). We find that an exercise of 
our sua sponte authority to reopen is not warranted. See Matter of J-J-, 21 I&N Dec. 976 
(BIA 1997). Accordingly, as the respondent’s motion exceeds the time limit for motions to 
reopen, it will be denied, and his request for a stay of removal will also be denied. 























ORDER: The motion to reopen is denied. 

FURTHER ORDER: The request for a stay of removal is denied as moot. 



FOR THE BOARD 
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U.S. Department of Justice 

Executive Office for Immigration Review 

• Falls Church, Virginia 22041_ 


Decision of the Board of Immigration Appeals 


File: - Florence, AZ Date: 

FEB 2 3 2016 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Gabriel G. Leyba, Esquire 

ON BEHALF OF DHS: Kimberly Shepherd 

Deputy Chief Counsel 

CHARGE: 

Notice: Sec. 212(a)(2)(C), I&N Act [8 U.S.C. § 1182(a)(2)(C)] - 
Controlled substance trafficker 

APPLICATION: Termination 


The Department of Homeland Security (“DHS”) timely appeals the Immigration Judge’s 
September 4, 2015, decision finding that the DHS did not sustain the charge of inadmissibility 
and terminating proceedings. The respondent argues that the Immigration Judge’s decision is 
correct and should be affirmed. The appeal will be dismissed. 

The re spondent became a lawful permanent resident on March 20, 2001 (Exh. 1; I.J. at 2). 
On 2009, the respondent presented himself, along with his wife and stepchild, at the port 

of entry in Arizona (Exh. 1; I.J. at 3). Marijuana was discovered in the walls of a 

cooler in the trunk of the car that the respondent’s wife was driving (I.J. at 6). The DHS 
presented as witnesses three officers who were present during the investigation of the cooler, (I.J. 
at 7-11), Due to inconsistencies or contradictions between the officers’ testimony and the 
respondent’s assertion that he was unaware of the presence of an illegal controlled substance in 
the cooler, the Immigration Judge concluded that the DHS did not meet its burden of establishing 
inadmissibility (I.J. at 6). The DHS argues that the Immigration Judge relied upon clearly 
erroneous inconsistency findings and failed to give the respondent’s admission proper weight. 
We review the Immigration Judge's findings of fact and determinations of credibility for clear 
error, but review de novo questions of law, discretion, and judgment, and all other issues. 
8 C.F.R. §§ l003.1(dX3)(i), (ii). 

When the respondent presented himself for inspection as a returning lawful permanent 
resident, he could not be treated as an applicant for admission unless the DHS established the 
applicability of one or more of the six statutory conditions enumerated in section 101(a)(13XC) 
of the Act, 8 U.S.C. § 1101(a)(13)(C). See Matter of Rivens, 25 I&N Dec. 623 (BIA 2011). 
Section l01(aX13)(C)(v), provides that an alien lawfully admitted for permanent residence is 
regarded as seeking admission when they have committed an offense identified in section 
212(a)(2) of the Act. Section 212(a)(2) of the Act, in turn, requires either a conviction or an 







admission. See Vartelas v. Holder , 132 S.Ct. 1479, 1492 n. 11 (2012) (“The entire 
§ 1101(a)(13XC)(v) phrase “committed an offense identified in section 1182(aX2)»” on 
straightforward reading, appears to advert to a lawful permanent resident who has been convicted 
of an offense under § 1182(a)(2) (or admits to one).”). Inasmuch as there is no conviction or 
admission in this instance, foe DHS did not establish that 101(a)(13)(C)(v) applies in this 
instance. See Matter of K -, 7 I&N Dec. 594, 597 (BIA 1957) (outlining foe conditions for a 
proper admission to be used as a basis for inadmissibility). Accordingly, irrespective of whether 
the Immigration Judge erred in concluding that the DHS did not meet its burden to show that the 
respondent was inadmissible under section 212(a)(2)(C), die Immigration Judge properly 
terminated proceedings. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: The removal proceedings against the respondent are terminated. 



2 
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Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


Date: 


File: 
In re: 


- Las Vegas, NV 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Chalak K. Richards, Esquire 
CHARGE: 


OCT 2 7 2015 


Notice: Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2XAXiii)] - 

Convicted of aggravated felony as defined in section 101(a)(43)(G) 

APPLICATION: Reopening 


The respondent moves the Board pursuant to 8 C.F.R. § 1003.2 to reopen his removal 
proceedings based on a change in the law. In our March 26, 2012, decision we dismissed his 
appeal from the Immigration Judge’s December 6, 20 11, decision which found him removable 
and denied his application His motion filed in September of 2015 is 

untimely. The record before us does not contain a response from the Department of Homeland 
Security. We will reopen proceedings sua sponte. 


The respondent’s status was adjusted to that of a lawful permanent resident on May 1, 
2000 (Exh. 1). He was convicted in 2007 in a Nevada criminal court for possession of stolen 
property (Exh. 2). He was removed from the United States through self-deportation on 
August 12, 2013 (Motion at unnumbered 2). The change in the law occurred on April 8, 2014 
(discussed below). See generally Wiedersperg v. INS, 896 F.2d 1179, 1181-82 (9th Cir. 1990) 
(subsequently vacated conviction was the sole ground of deportation). Here, the conviction 
which was the sole ground of deportability was impacted by a subsequent change in the law. We 
conclude that we have jurisdiction over the respondent’s motion. 

The respondent was convicted in 2007 of possession of stolen property in violation of 
Nev. Rev. Stat. § 205.275 and was sentenced to a term of imprisonment of 12 - 30 months (Exh. 
2). The Immigration Judge found that his conviction constituted a theft offense under section 
101(a)(43)(G) of the Immigration and Nationality Act, 8 U.S.C. § 1101(aX43)(G), and he did not 
contest this finding on appeal. 

In Matter of Sierra, 26 I&N Dec. 288 (BIA 2014) the Board held that under the law of 
the United States Court of Appeals for the Ninth Circuit, the offense of attempted possession of a 
stolen vehicle in violation of sections 193.330 and 205.273 of the Nev. Rev. Stat., which requires 
only a mental state of “reason to believe,” is not categorically an aggravated felony “theft offense 
(including receipt of stolen property)” under sections 101(a)(43)(G) and (U) of the Act. The 
respondent’s conviction is under Nev. Rev. Stat. § 205.275. which states that a person commits 








an offense involving stolen property either “[k]nowing that it is stolen property.” or “[u]nder 
such circumstances as should have caused a reasonable person to know that it is stolen property.” 
The second part of the mental state requirement in Nev. Rev. Stat. § 205.275 is equivalent to the 
“reason to believe” mental state required in the criminal statute at issue in Matter of Sierra, 
supra. The respondent pled guilty to the crime alleged in the charging document of possession 
of stolen property “which Defendant knew, or had reason to believe, had been stolen.” 
Assuming, without deciding, that section 205.275 of the Nev. Rev. Stat. is a divisible statute, a 
modified categorical approach would not resolve the question before us, since the conviction 
record does not establish whether the respondent was convicted under the “knowing” or “reason 
to believe” portion of the statute. Because the respondent was a lawful permanent resident, and 
the possession of stolen property offense was the sole ground for removal, we will reopen sua 
sponte and will order the proceedings terminated. 

Accordingly, the following orders will be entered. 

ORDER: We reopen the proceedings sua sponte. 

FURTHER ORDER: The proceedings are hereby terminated. 






FOR THE BOARD 










U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 



IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Rosaura Gonzalez-Rued, Esquire 

ON BEHALF OF DHS: Jorge Ramos 

Senior Attorney 

APPLICATION: Reconsideration 


The respondent has filed a timely motion to reconsider the Board’s August 4, 2015, decision 
dismissing his appeal of the Immigration Judge’s February 20, 2014, decision finding him 
inadmissible as charged and ordering him removed from the United States. The motion will be 
granted, the proceedings will be reopened, and the record will be remanded to the Immigration 
Judge for further proceedings consistent with this opinion and for entry of a new decision. 

In the Board’s August 4, 2015, decision, we declined to address the respondent’s sole 
appellate contention that the Immigration Judge erred in finding him inadmissible under section 
212(a)(6)(C)(ii) of the Act, 8 U.S.C. § 1182(aX6)(C)(ii), based solely on the evidence regarding 
his 2012 conviction for the offense of fraud and misuse of visas, permits, and other documents in 
violation of 18 U.S.C. § 1546(a), without providing him the opportunity to establish that he 
“timely recanted” his false claim to United States citizenship (LJ. at 6-7). Specifically, we 
declined to address the respondent’s contention because the respondent did not dispute the other 
charges of inadmissibility rendering him removable from the United States. 

Through his motion to reconsider, the respondent asserts that the Board erred in not 
addressing his arguments pertaining to section 212(aX6XC)(ii) of the Act because, inter alia, a 
finding on this charge has ongoing future collateral consequences in terms of his eligibility for 
future relief. The respondent points out in his motion that he has United States citizen children, a 
lawful permanent resident mother and brother, and an approved 1-130 visa petition and that the 
Board's decision to not address the fraud charge, for which there is no waiver, could prevent him 
permanently from obtaining future relief. We agree and find that the respondent’s motion should 
be granted and his proceedings reopened for a final decision on the fraud charge under section 
212(a)(6XC)(ii) of the Act. See 8 C.F.R. § 1003.1(c) (2015). 

On appeal, the respondent argued that the Immigration Judge erred in concluding that he is 
removable and ineligible for relief without having taken evidence as to whether he “timely and 
voluntarily” recanted his claim of United States citizenship based on an admittedly photo-altered 
driver's license, social security card, and birth certificate in another person’s name. We find that 
a remand is necessary' for fact-finding and consideration of whether the respondent has met his 
burden in establishing a “timely recantation.” See 8 C.F.R. § 1003.1 (d)(3)(ii) (de novo review). 






[(b) (6) 


The doctrine of “timely recantation” is of long standing. We have long recognized the virtue 
of applying that principle when an alien “voluntarily and prior to any exposure of the attempted 
fraud corrected his testimony that he was” entitled to admission to the United States. See Matter 
of R-R-, 3 I&N Dec. 823 (BIA 1949). For example, in Matter of R-R-, cited by the respondent, 
the alien, when applying for admission to the United States, claimed to be a citizen of the United 
States and exhibited a birth certificate of a younger brother, the dates on the certificate having 
been altered. See id. at 826. The alien then executed a certificate before the primary inspector 
alleging he was his brother and a citizen by birth in the United States. See id. Right after 
executing this affidavit the alien admitted to the primary inspector that he had lied. See id. 
(emphasis added). Thus, in that case, the recantation was made to the primary inspector and not 
after referral to secondary inspection (I.J. at 6). 1 

In this case, the evidence in the record indicates that the respondent told the truth about his 
identity after he was referred to a secondary inspection and was given his Miranda warnings 
(Exh. 2). 2 The evidence is not more specific as to the details of the events that transpired 
(Exh. 2). Further, the Immigration Judge did not engage in any fact-finding on this issue and did 
not give the respondent the opportunity to present evidence of his claim that he “timely recanted” 
such that he may not be inadmissible under section 212(a)(6)(C)(ii) of the Act and may be 
eligible for relief from removal. Given the circumstances in this case, we find it necessary to 
remand the record for the Immigration Judge to determine whether the respondent’s eventual 
admissions were made “prior to any exposure of the attempted fraud.” See Matter ofM-, supra. 

Accordingly, the motion will be granted, the proceedings will be reopened, and the record 
will be remanded to the Immigration Judge for further proceedings consistent with this opinion 
and for entry of a new decision. 

ORDER: The motion is granted, the proceedings are reopened, and the record is remanded 
to the Immigration Judge for further proceedings consistent with this opinion and for entry of a 
new decision. 



1 Like the alien in Matter of R-R-, the alien in Matter of M-. 9 l&N Dec. 118 (BIA 1960), also 
recanted his misrepresentation prior to the completion of his primary statement to an 
immigration inspector. See id. 

2 This is based on the facts and evidence incorporated into the respondent’s plea agreement 
(Exh. 2). 
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Date: 


MAY 2 5 2016 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Jaspreet Singh, Esquire 
APPLICATION: Reopening 


The final administrative decision in this matter was entered on December 6, 2010. The case 
was last before the Board on August 29, 2013, when we denied the respondent’s first motion to 
reopen. On April 4, 2016, the respondent filed another motion to reopen. The motion will be 
denied. 


With certain exceptions, an alien is entitled to file one motion to reopen and the motion must 
be filed not later than 90 days after the final administrative order. See section 240(c)(7) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(cX7); 8 C.F.R. § 1003.2(c)(2). The 
respondent’s motion is both time-barred and number-barred. 


There is an exception to the filing requirements for motions to reopen that seek to apply or 
reapply for arising the 

country of nationality. See 8 C.F.R. § 1003.2(c)(3)(ii); see also section 240(cX7)(CXii) of the 
Act. The respondent contends that his motion is in India since his 

last hearing. 

The respondent, a native and citizen of India, states that recent evidence of country 
conditions establishes I 



(b)(6) 


(b) (6) 


|. He further states that[j 

In addition to a country report on India, the respondent has 
submitted affidavits from five individuals that describe Indian 
mm over the last 15 years. According to the affidavits, 
respondent’s wife and son, about the respondent’s 

when the respondent returns. The respondent claims that 

and because of G 



The affidavits do not establish changed conditions since September 12, 2008, when the 
record was closed in this case (Tr. #2 at 62). See Norani v. Gonzales, 451 F.3d 292, 294 (2d Cir. 
2006) (holding that the date the Immigration Judge closed the record is the proper baseline for 
determining whether country conditions have changed). Though the affidavits mention some 

in general they describe a continuation of circumstances, including 


1(b)(6) 




















periodic police visits, over the last 15 years. Furthermore, the Department of State’s Country 
Report on India for 2014, which the respondent has submitted, does not describe conditions that 
are materially different than those at the time the record was closed. See United States Dept, of 
State Bureau of Democracy, Human Rights, and Labor, India, Country Report on Human Rights 
Practices 2014. Moreover, the report does not establish that[g|§^^| India 

Because the respondent has not demonstrated in India that are material to 

his eligibility for or related relief, his untimely motion to reopen will be denied. His 

request for a stay of removal pending adjudication of this motion is now moot. 

ORDER: The motion to reopen is denied. 
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Date: 
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File: 
In re: 


I-New York, NY 


IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Yee Ling Poon, Esquire 
APPLICATION: Reopening 

This case was last before us on May 13, 2004, when we denied the respondent’s prior 
motion to reopen his removal proceedings. On September 15, 2015, the respondent submitted 
the instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of Homeland 
Security has not responded to the motion. The motion exceeds both the time and number 
limitations for motions to reopen, and it will be denied. 


An alien may file only one motion to reopen and, with certain exceptions, it shall be filed 
within 90 days of the date of entry of a final administrative order. See 8 C.F.R. § 1003.2(c)(2); 
section 240(c)(7)(A) and (C)(i) of the Immigration and Nationality Act, 8 U.S.C. §1229a(c)(7)(A) 
and (C)(i). There is no time or number limit on the filing of a motion to reopen if the basis of the 
to apply for 

arising in the country of nationality or the country to which deportation or 
removal has been ordered, if such evidence is material and was not available and could not have 
been discovered or presented at the previous proceeding. See 8 U.S.C. § 1229a(c)(7)(C)(ii); 
8 C.F.R. § 1003.2(c)(3)(ii); Matter of S-Y-G -, 24 I&N Dec. 247 (BIA 2007), tiff'd Shao v. 
Mukasey , 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 22 I&N Dec. 953, 956 (BIA 
1999). However, the respondent has not demonstrated that the exception applies to this motion. 


The respondent, a native and citizen of China, applied for I 


I. He 


previously sought reopening based on a claim of ineffective assistance of counsel. He now seeks 


reopening to apply for 
Chinese 


based on I 


and a claim of 



He reports that in 
that he continued to 
See Exhibit A at 1. He relates that he 


in China. He asserts that his evidence shows deterioration of the 

since his hearing. See Motion at 3-12. 

2014. he went to a 



, 2015. Id. at 1-2. The respondent claims that 














states that there is a 
China, he would 



and 

Id - at 2 - He 
but it is not 

He declares that if he were to return to 

that the 
Id. 


The respondent offers his^^^ application, affidavit, birth certificate, 
ppppppppppppppppppppppg, a ^ etter an d employment authorization card of 
a friend in the United States, photographs, our prior orders and the Immigration Judge’s 
decisions in his case, a 2007 house church statement, portions of the 2008 and 2009 Country 
Reports on China, portions of the 2009-2012 

excerpts from the 2009, 2011, and 2012 Annual Reports of the Congressional-Executive 
Commission on China (CECC), a page from the 2013 Annual Report of the U.S. Commission on 

research articles, and media reports. 

The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Second Circuit, and we decline to apply the decisions that the respondent cites from outside of 
the Second Circuit. We will deny the respondent’s motion because he has not demonstrated 

in China to warrant an exception to the time and number 
limitations for motions to reopen, and he has not established his prima facie eligibility for relief. 
See (a motion to reopen based on must also 

demonstrate that the applicant is prima facie eligible for the requested relief). 

The respondent’s evidence is not sufficient to demonstrate 
PP^PPPPPP i* 1 China since the time of his hearing in 2000. The evidence reflects that 
to although 

there have been or 

See, 

Exhibit D at 132-138; Exhibit E at 1, 15-16; Exhibit F at 5; Exhibit G at 1-8; Exhibit H at 1-8; 
Exhibit I at 94, 103-105; Exhibit J at 37; Exhibit K at 85; Exhibit L at 1-10; Exhibit N at 1-7. 1 
The demonstrates that the in 

degree and varied significantly from region to region. Id; see also Exhibit P at 2. Further, it 
that of 

[g|gp^|^p^pp|^pp[^^ppp||^p^^p|^^^p, including at the time of the 
respondent's 2000 hearing. See, e.g., Exhibit F at 1; Exhibit G at 1; Exhibit H at 1-2; Exhibit I at 
94; Exhibit J at 37; Exhibit L at 1; Exhibit N at 1 

|ppppp^p^pp|^^pp outside of state approved parameters). We conclude that the 
respondent’s evidence inadequate to show in 

respect ^| 
since the time of the respondent’s 2000 proceedings. 


Exhibit H includes both the July-December 2010report and a duplicate of Exhibit N, the 
2012 gp report. Our reference to Exhibit H is to the July-December 2010 jp report. 
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The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Shao v. Mukasey, supra. We find that evidence of the 


in 


China is not sufficient to prima facie demonstrate that the respondent in this case has | 

upon his return 

because it does not indicate a 


in China 


See 



(2d Cir. 2005). We conclude that the respondent has not satisfied his burden 


of proof to prima facie establish 


China 


The respondent has not made a prima facie showing that | 

upon his return. 

We conclude that the respondent has not met the requirements of section 240(c)(7)(C)(ii) of 
the Act. The evidence is not sufficient to establish a 

“arising in the country of nationality'’ so as to create an exception to the time and 
number limitations for filing another late motion to reopen to apply for 



The respondent has not met his burden of proving that his removal proceedings should be 
reopened. See Matter of Coelho , 20 I&N Dec. 464, 473 (BIA 1992). Accordingly, as the motion 
exceeds both the time and number limitations for motions to reopen, it will be denied. 

ORDER: The respondent’s motion to reopen is denied. 
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File: 
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Date: 


MAR \ 5 m 


IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Martin Abraham, Esquire 
APPLICATION: 


The respondent moves the Board pursuant to section 240(c)(7) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7), and 8 C.F.R. § 1003.2 to reopen his removal 
proceedings to reapply 

In our August 14, 2003, decision we dismissed his appeal from the 
Immigration Judge's October 11, 2001, decision which found him removable and denied his 
fa* The record 

before us does not contain a response from the Department of Homeland Security (“DHS”). The 
motion will be denied. 


The respondent’s motion to reopen filed in January of 2016 is untimely and number barred. 1 
He does not show in Armenia which are 

claims. 



(b)(6) 


(b) (6) 


(b)(6) 


in Armenia, but 
claims. See Motion Exh. D, 


The respondent shows 
does not show that they are 
at 67-69 (two articles about 
^ The respondent served in the 
Armenian army from 1987-1989 (I.J. at He[g|g] that upon bis return to Armenia 

he will be Because he would 



However, the respondent does not show that there is a reasonable possibility of this occurring. 
He admits that He 

states in his declaration (Motion Exh. C) that during the 1989-1990 war with Azerbaijan, the 

An October 7, 2015, 

ittp://www.timesofisrael.com article fMotion Exh. D. at 70) states that an Israeli soldier with 
Armenian citizenship returned for a visit and was not allowed to leave the country because 
Armenian authorities claimed that he was required to complete 2 years of national service. The 
article does not state what age the soldier was when he returned to Armenia for a visit. The 
respondent is now [g| years old and he does not present any persuasive evidence to 


We denied the respondent’s previous motion to reopen in a January 21,2011, decision. 



















The respondent does not 
Armenia which are | 
claim is based on the same facts as his 



claims. 


Accordingly, the following order will be entered. 

ORDER: The motion to reopen is denied as untimely and number barred. 



2 Based on the respondent’s health concerns, he may apply to the DHS for the favorable exercise 
of prosecutorial discretion. 
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R) 


-New York, NY 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Lewis Hu, Esquire 


APPLICATION: Reopening 


FEB 2 2 2015 


On September 6, 2002, the Board affi rmed without opinion an Immigration Judge’s decision 
denying the respondent’s applic ation for 

This matter was last before the Board on April 10, 2014. when 
we denied the respondent’s second motion to reopen his removal proceedings. The Department 
of Homeland Security has not responded to the motion, which will be denied. 

The respondent, a native and citizen of the People’s Republic of China (China), contends that 
reopening is warranted becau se he 

to Reopen at unnumbered pg. 5). H e claims 
that the evidence proffered with his motion makes a prima facie showing that he has 

u pon his repat riation to 

Reopen at unnumbered pgs. 4-9). He has also indicated that he upon his return to 

China (Motion to Reopen at Tab A). 1 The respondent contends that due process will be served if 
proceedings are reopened (Motion to Reopen at unnumbered pgs. 2-4). In support of his motion, 
he has submitted a personal statement, a letter from his daughter, a copy of a certificate of 

a tithing settlement sta tement, photos of his activities in t he 
and background materials describing recent in 

China. 



The instant motion is both untimely and number-barred. See section 240(c)(7)(A), (C) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(A), (C). We recognize that the time 
and numerical limita tions on motions to reopen do not ap ply to motions to reopen pro ceedings to 
apply or reapply for and related relief based on ‘‘arising in 

the country of nationality” if such evidence is material and was not available and could not 
have been presented at the previous hearing. Section 240(c)(7)(C)(iii) of the Act; 


1 We note that the respondent also claims, conversely, to be a (Motion to 

Reopen at unnumbered pg. 7). However, he has neither proffered any e vidence to support that 
assertion nor offered any explanation for why he would claim to be both 

miBHHUHB- Therefore, we will assume for purposes of this motion that the 
respond ent is actually asserting a [ 
and not[ 



















J 


[(b) (6) 


8 C.F.R. § 1003,2(c)(3)(iii); Matter o/S-Y-G -, 24 I&N Dec. 247, 258 (B1A 2007) (describing the 
alien’s ''heavy burden” to show that the proffered evidence is material, rellects changed 
circumstances arising in the county of nationality, and supports a prima facie case for a grant of 
relief), offd, Shao v. Mukasey, 546F.3d 138 (2d Cir. 2008). However, the respondent has not 
shown that this exception applies to his case. 


Initially, 
constitutes a 

respondent’s 

| in the United States, standing alone, 

(b)(6) 




in the country of nationality, such tl 

tat his motion may be found to fall 


within the exception to the time and number limits for motions to reopen. See Yuen Jin 
v. Mukasey, 538 F.3d 143,155 (2d Cir. 2008); Wang v. BIA , 437 F.3d 270,274 (2d Cir. 2006). 


Moreover, the respondent has failed to demonstrate a 
in C hina. First, we afford the respondent’s daughter's letter of support, in which she describes 
the 


in the United Stales, minimal weight. The letter is unsworn, 
and it appears to have been prepared for the purpose of assisting the respondent with litigation 
(Motion to Reopen at Tab C). See Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209, 214 
(BIA 2010) (giving diminished weight to letters from relatives that were written by interested 
witnesses not subject to cross-examination), rev ‘d on other grounds , Huang v. Holder , 
677 F.3d 130 (2d Cir. 2012). 


Further, the respondent’s country conditions evidence does not reflect 



_since his June 6, 2001, individual hearing before the Immigration Judge. 

The U.S. State Department’s Human Rights Report: China-2000, which was submitted prior to 
his individual hearing, describes the 

^/////////////////////^ within the country (Administrative Record at Exh. 7). The news 
articles submitted in support of the respondent’s instant motion documenting China’s recent 
efforts to 


(b) (6) 



(Motion to Reopen at Tab G). 


Furthermore, the responden t has not shown how the articles submitted in support of his 
focus on in 

Beijing and Zhejiang Province, are material to his claim, inasmuch as he hails from Fujian 
Province and is not similar ly situated to those who were 

(Motion to Reo pen at Tab G). Similarly, the responden t has failed to 
meaningfully demonstrate that the Chinese 

detailed in his motion to reopen, is materialtohi^^^HIHB||||BH|||^|^|B 

(see Motion to Reopen at unnumbered pgs. 5-8). 


Based on the f oregoing, we conclude that the respondent has not shown that the | 

exception to the time and numerical limitation on motions to reopen are 
applicable in this case. Accordingly, the following order will be entered. 
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ORDER: The motion to reopen is denied. 
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In re: 

(b)(6) 


Date: 



PROCEEDINGS 


MOTION 


NOV - 2 2015 


ON BEHALF OF APPLICANT: Theodore N. Cox, Esquire 
APPLICATIONS: Reopening; remand 

This case was last before us on January 22, 2003, when we entered a final administrative 
order dismissing the applicant’s appeal. On June 29, 2015, the applicant submitted the instant 
motion to reopen and remand pursuant to 8 C.F.R. § 1003.2. The Department of Homeland 
Security (DHS) has not responded to the motion. The motion has been filed out of time, and it 
will be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See 8 C.F.R. § 1003.2(c)(2). Th ere is no time limit on the 
filing of a motion to reopen if the basis of the motion is to apply 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 C.F.R. § 1003.2(c)(3)(ii); Matter o/S-Y-G -, 24 I&N Dec. 247 (BIA 2007), aff'd Shao v. 
Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 22 I&N Dec. 953, 956 (BIA 
1999). However, the applicant has not demonstrated that the exception applies to this motion. 

The applicant is a native and citizen of China. She applied for 

Judge fo und that 

she was not credible. The applicant seeks to have her proceedings reopened 

in China. 




She contends a in China which 

did not exist at th e time of the original hearing, particularly in Fujian Province, and that the 
the See Motion 

at 2, 9, 21. She asserts that there is the | 



there have been 
some areas, and that the 
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[. Id. at 3, 33-39. She claims that her evidence shows 

_throughout China, 

and more specifically in Fujian Province and Respondent’s hometown. Id. at 23. 



The applicant reports that she married her first husband in the United States, that their 
daughter was bom in 2003, and that her first husband died in 2010. See Exhibit A, affidavit, ^ 1. 
She relates that she married her current h usband in 2014, and their dau ghter was bom in 2015. 
Id ., t 2. She declares that according to the in China, 



, and that she 


would be 


She submits four groups of exhibits, all of which contain exhibits labeled A-C, three of 
which contain exhibits labeled A-I, and two of which contain exhibits labeled A-JJJJ. To avoid 
confusion, we will refer to the type of document as well as the exhibit label for these exhibits. 
As a result, our analysis necessarily involves lengthy lists identifying which of these documents 
we are addressing. 


The applicant offers her 


H application, affidavit, birth certificate, and marriage 
certificates, her former husband’s death certificate, her current husband’s birth certificate and 
affidavit, her children’s birth certificates, and photographs. 


She also offers correspondence from her counsel, the Nationality Law of the People’s 
Republic of China, the 1999 Chang Le City Family Planning Q&A Handbook, the Langqi Town 
Family Planning Q&A Handbook, the Ying Qian Town Family Planning Q&A Handbook, the 
2003 Consular Information Sheet, a 2003 Administrative Decision of the Fujian Province Family 
Planning Administration, a 2005 Lianjiang County Guantou Township Committee Official 
Directive, Responses to Information Requests from the Immigration and Refugee Board of 
Canada, Responses from the Refugee Review Tribunal of Australia, inquiries and responses from 
the Mei Hao Jia Yuan website, the Fuzhou Call Center for the Convenience of the People, and 
the Fujian Province Population and Family Planning Committee, documents that purport to be 
from the Changle City Population and Family Planning Leadership Group, the Chinese 
Communist Party Chang Le City Shou Zhan Township Committee, the Shou Zhan Township 
Population and Family Planning Leadership Group, the Jin Feng Township Population and 
Family Planning Leadership Group, the Family Planning Leading Group of Tantou Town, the 
Lian Jiang County Population and Family Planning Leadership Group, and the Fuzhou City 
Mawei District Tingjiang Town People’s Government, reports and regulations from Quanzhou 
City Rural Area, Guhuai Town, Changle localities, Langqi Town, Cangshan District, Long Tian 


2 
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Township. Guantou Town, Xiuyu District, Xiang An, Guangze County, Zhangpu County, 
Nanyang Town, Sha County, and Ying Qian Town, responses to Freedom of Information Act 
(FOIA) requests and a FOIA appeal, portions of 2002 and 2004 State Department reports, 
portions of the 2004, 2005, and 2007 Country Profiles on China, portions of the 1994, 1995, 
2012, and 2013 Country Reports on China, a 2007 report of investigation by the U.S. Citizenship 
and Immigration Services, portions of the 2009 through 2014 Annual Reports of the 
Congressional-Executive Commission on China (CECC), portions of the 2010 through 
2013 International Religious Freedom (IRF) Reports, portions of the 2011 through 2015 Annual 
Reports of the U.S. Commission on I nternatio nal Religious Freedom (USCIRF ), the tra nscript of 
the 2014 congressional testimony of^^^|, evidence submitted in unrelated cases, an 

affidavit and vita of Dt. of the Julius-Maximilians University in Germany, research 

articles, media reports, and a 1997 decision of the United States Court of Appeals for the Seventh 
Circuit. 

The instant case arises in the jurisdiction of the Third Circuit, and we decline to apply the 
decisions that the applicant offers and cites from outsi de of the Third Circuit. We will deny t he 
applicant’s motion because she has not demonstrated in 

China to warrant an exception to the time limit for motions to reopen, and she has not established 
her prima facie eligibility for relief. See Zheng v. Att'y Gen., 549 F.3d 260, 265 (3d Cir. 2008) (a 
motion to reopen based on must also demonstrate that the applicant 

is prima facie eligible for the requested relief). 


The evidence regarding past and current conditions in China is not 

sufficient to demonstrate a material change s ince the time of the applicant’s h earing in 2002. 
The evidence reflects tha t China continues to al though there 

have been reports nf the 

eg. Exhibit A, 2011 Annual Report of the USCIRF 
at 10, 20, 124-126, 128-130; Exhibit B, 2010 IRF Report at 1-14; Exhibit HHH, 2012 Annual 
Report of the USCIRF at 6-7, 13, 136-139, 143-148; Exhibit III, 2013 Annual Report of the 
USCIRF at 6, 16, 30-32, 35-40; Exhibit JJJ, 2014 Annual Report of the USCIRF at 47-49; 
Exhibit KICK, 2011 IRF Report at 1-14; Exhibit LLL, 2012 IRF Report at 1-17; Exhibit MMM, 
2013 IRF Report at 1-17; Exhibit CCCC, 2009 Annual Report of the CECC at 132-140; Exhibit 
EEEE, 2013 Annual Report of the CECC at 21-22; Exhibit FFFF, 2012 Annual Report of the 
CECC at 14-15; Exhibit JJJJ, 2014 Annual Report of the CECC at 90-93, 95-99; Supplemental 
Exhibit B(c), 2015 Annual Report of the USCIRF at 33-36. We have found that U.S. State 
Department reports on country conditions are highly probative evidence and are usually the best 
source of information on conditions in foreign nations. See Matter of H-L-H- & Z-Y-Z- , 25 I&N 
Dec. 209 (BIA 2010), rev d in part, Huang v. Holder , 677 F.3d 130 (2d Cir. 2012); see also Yu 
v. Att'y Gen. of U.S. , 513 F.3d 346, 349 (3d Cir. 2008) (State Department reports are persuasive); 
Zubeda v. Ashcroft , 333 F.3d 463, 478 (3d Cir. 2003) (country reports are the most appropriate 
and perhaps the best resource for information on political situations in foreign nations). 


Mo reover, the evidence indicates that the by the 

Chinese ^^^^^^^^^^^^^^^^^^^^^^^^^including the time of the applicant’s 
hearing in 2002. See, e g., Exhibit B, 2010 IRF Report at 1-14; Exhibit E, Review 

Tribunal of Australia response, §§ 1.1, 1.2. We conclude that the applicant’s evidence is 
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(b) (6) 


. See 


[(b)(6) 


in China with respect to the 



The burden of proof on a motion to reopen is on the alien to establish eligibility for the 

supra. The reports 

does not pirns facie 

applicant 

return to China because it does 

We conclude that the 
i ^lmr^ h as not satisfied her burden to prima facie establish the likelihood 

because she has not provided adequate evidence to show 

| on that basis. 

The evidence regarding pagt tg d current conditions in China faced 

since the time of the applicant’s 

hearing in 2002. The evidence reflects that [ 





I- See, e.g, 

Exhibit A, 2010 Annual Report of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual Report 
of the CECC at 151-158; Exhibit E, 2007 Country Profile, § IV; Exhibit SSS, 1995 Country 
Report, § VII; Exhibit TTT, 1998 Country Profile, § IV(1) and (2); Exhibit UUU, 2004 Country 
Profile, § IV; Exhibit VW, 2005 Country Profile, § IV; Exhibit XXX, 1994 Country Report, 
§ VII; Exhibit BBBB, 2013 Annual Report of the CECC at 26-27, 99-103; Exhibit CCCC, 
2012 Annual Report of the CECC at 18-19, 90-93; Exhibit DDDD, 2011 Annual Report of the 
CECC at 22-23, 110-114; Exhibit EEEE, 2013 Country Report at 54-57; Exhibit FFFF, 
2012 Country Report at 56-59; Exhibit HH HH, 2014 Annual Report of the CECC at 28-29, 10 3- 
106. Moreover, the evidence indicates that in 

some areas of China have been a loftj^t^ding concern, including the time of the applicant’s 
2002 proceedings. See, e.g.. Exhibit $SS, 1995 Country Report, § VII; Exhibit TTT, 
1998 Country Profile, § IV(1) and (2); Exhibit XXX, 1994 Country Report, § VII. 

While some of the documents offered by the applicant announce renewed efforts to 

(Ini In ye been in place since the 1980s, they do not describe a 

laws. See, e.g.. Exhibit U (response to a 2008 inquiry the website of the 

Population and Procreation Planning Committee of Fujian Province); Exhibits MM-OO, Jin Feng 
Township Reports; Exhibits RR-TT, Tantou Town Notices. At most, these reports reflect that 

vary from locale to locale and fluctuate 
incrementally from time to time. See e g.. Exhibit X, Quanzhou City Rural Area Report; 
Exhibits CC-FF, PP, and PPP, Changle City Population and Family Planning Bureau Notices and 
Announcements; Exhibits GG-II, Shou Zhan Township Committee Announcements; Exhibits 
KK-LL, Ying Qian Town Notices; Exhibits UU-WW, Langqi Town Reports; Exhibits AAA- 
DDD and FFF-HHH, Guantou Town Reports. 


The applicant is from 


[(b)(6) 


(b)(6) 


The documents regarding the local 
I in conditions there, but rather a 
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continuation of the policy in place at the time of the applicant’s proceedings in 2002. See 
Exhibits UU-WW, Family Planning Office Langqi Town public ations; Zhu v. Att'y Gen., 
744 F.3d 268 ( 3d Cir. 2014). The documents that relate to the 

in the applicant's province, Fujian, include the Nationality Law of the People’s 
Republic of China, the 2002 Population and Family Planning Regulations of Fujian Province, a 
2003 Administrative Decision of the Fujian Province Department of Family Planning 
Administration, a 2006 reply from the Fujian Province Population and Family Planning 
Commission, the 1998, 2004, 2005, and 2007 Country Profiles on China, the 1994, 1995, 2012, 
and 2013 Country Reports on China, and the 2009-2014 Annual Reports of the CECC. See 
Exhibit A, 2010 Annual Report of the CECC; Exhibit B, 2009 Annual Report of the CECC; 
Exhibit E, 2007 Country Profile; Exhibit M, Nationality Law; Exhibits SSS - VW, 
1995 Country Report and 1998, 2004 and 2005 Country Profiles; Exhibit XXX, 1995 Country 
Report; Exhibits BBBB - FFFF, 2011-2013 Annual Reports of the CECC and 2012-2013 
Country Reports; Exhibit HHH, 2014 Annual Report of the CECC. These documents indicate 

continue to be used[ 

in the applicant's locality and her province. 


Further , they reflect that | 
longstanding 

CECC at 23, 119 (citing instances 
Exhibit B, 2009 Annual Report of the CECC at 153-156 (citing instances 


residing in the applicant’s locality are subject to the 
Exhibit A, 2010 Annual Report of the 

5 


despite national law Exhibit E, 2007 Country Profile, Appendix B, 

Chapter 5, Incentives and Rewards; Exhibit WWW, Report of Investigation, attachment 4. The 
evidence indicates a continuation of ‘ n P* ace since 

the time of the applicant’s removal proceedings in 2002. It is not adequate to demonstrate 


The applicant’s evidence for her claim does not establish h er prima 

facie eligibility for relief. The reports of some in some 

areas of China contrary to the national policy is not sufficient to prima facie establis h the 

her return to China because the evidence does not indicate 

in the United States. See, e.g., Exhibit A, 2010 Annual Report 
of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual Report of the CECC at 151-158; 
Exhibit E, 2007 Country Profile, § IV; Exhibit SSS, 1995 Country Report, § VII; Exhibit TTT, 
1998 Country Profile, § IV(1) and (2); Exhibit UUU, 2004 Country Profile, § IV; Exhibit VW, 
2005 Country Profile, § IV; Exhibit XXX, 1994 Country Report, § VII; Exhibit BBBB, 
2013 Annual Report of the CECC at 26-27, 99-103; Exhibit CCCC, 2012 Annual Report of the 
CECC at 1&-19* 90-93; Exhibit DDDD, 2011 Annual Report of the CECC at 22-23, 110-114; 
Exhibit EEEE, 2tl 13 Country Report at 54-57; Exhibit FFFF, 2012 Country Report at 56-59; 
Exhibit HHHH. 2014 Annual Report of the CECC at 28-29, 103-106; Zhu v. Att'y Gen., supra. 
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We give limited weight to the documents that the applicant offers that were submitted in 
of persons from other areas of China who are not related to her because she has not 
shown that they are material to her claim nor demonstrated that th e circumst ances in those cases 
are the same as the circumstances in her case. See Exhibit QQQ, documents; Exhibit 

RRR, documents; Exhibit GGGG, documents. 

Dr. affidavit sets forth her opinion as to the authenticity of several of the 

applicant’s foreign documents. See Exhibit JJ, affidavit. However, her opinion speculates as to 
the credibility of the authors and the circumstances under which the documents were created, and 
we do not find it to be persuasive. 

The applicant has n ot de monstrated that she would be 

See 


where the record contains scant information conc erning the applicant’s 
jr She has not offered information to establi sh her nor 

adequate evidence to demonstrate that she would China. See ^ 

“ (3d Cir. 2005). 

Further, the applicant has not made a prima facie show ing that 

upon her return because her evidence does not 



indicate a 


We conclude that the applicant has not met the requirements of 8 C.F.R. § 1003.2(c)(3)(ii). 
Her evide nce is not sufficient to establish 

“arising in the country of nationality” so as to crea te an ex cepti on to the time and 
number limitations for filing a late motion to reopen to apply for [ 





(BLA 2006). She has not satisfied her burden to demonstrate that her 
proceedings should be reopened. See Matter of Coelho , 20 I&N Dec. 464, 473 (BIA 1992). We 
find no basis to remand the record for further proceedings. Accordingly, as the applicant’s 
motion exceeds the time limit for motions to reopen, it will be denied. 

ORDER: The applicant’s motion to reopen and remand is denied. 




FOR THE BOARD 
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Decision of the Board of Immigration Appeals 


Falls Church, Virginia 22041 


File: 



- Los Angeles, CA 


Date: 


In re: 



MAR 1 5 2015 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: JohnGehart, Esquire 
APPLICATION: Reopening 


The respondent lias filed a timely motion to reopen, in which he claims that he has new 
evidence pertinent to his eligibility for adjustment of status in the exercise of discretion. 
The Department of Homeland Security (“DHS”) has not opposed the motion. The motion will 
be granted and the record will be remanded. 

Applicable regulations provide that a motion to reopen “shall state the new facts that will be 
proven at a hearing to be held if the motion is granted and shall be supported by affidavits or 
other evidentiary material.” 8 C.F.R. § 1003.2(c)(1). In addition, the regulations provide that a 
motion to reopen “shall not be granted unless it appears to the Board that evidence sought to be 
offered is material and was not available and could not have been discovered or presented at the 
former hearing.” Id. Where an alien seeks to renew an application for relief, a showing of 
changed circumstances since the time of the hearing must also be made. Id. Moreover, a movant 
must satisfy the “heavy burden” of establishing that if the proceedings were reopened, with all 
the attendant delays, the new evidence would likely change the result in the case. Matter of 
Coelho, 20 I&N Dec. 464 (BIA 1992). 

We conclude that the respondent has established that reopening of these proceedings 
is warranted. In our September 14, 2015, decision, we affirmed the Immigration Judge’s 
determination that the respondent did not establish that he merited adjustment of status in 
conjunction with a waiver of inadmissibility under section 212(h)(1)(A) of the Immigration and 
Nationality Act, 8 U.S.C. § 1182(h)(1)(A), in the exercise of discretion. 

In his motion, the respondent asserts that reopening is warranted because he has new 
evidence that subsequent to our September 14, 2015, order (1) he has been diagnosed with 
anxiety disorder; (2) he has been diagnosed with diabetes; and (3) his United States citizen 
mother’s health has deteriorated. The respondent has also proffered additional evidence that he 
asserts is relevant to his claim that he has been rehabilitated and no longer consumes alcohol. 

We conclude that the respondent has proffered evidence that warrants remanding for the 
Immigration Judge to consider the new evidence in the first instance. In the remanded 
proceedings the Immigration Judge shall consider the new evidence proffered by the respondent 
as it relates to whether the respondent merits adjustment of status and a waiver of inadmissibility 
in the exercise of discretion. Accordingly, the following orders will be entered. 





ORDER: The respondent’s motion to reopen is granted. 


FURTHER ORDER: The record is remanded for further proceedings consistent with the 
forgoing opinion and for the entry of a new decision. 





U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 


-New York, NY 



IN REMOVAL PROCEEDINGS 


MOTION 


Date: 


AFR 2 2 2D'5 


ON BEHALF OF RESPONDENT: Thomas Barra, Esquire 


APPLICATION: Reopening 

This case was last before us on April 17, 2003, when we entered a final administrative 
order dismissing the respondent’s appeal. On February 29, 2016, the respondent submitted the 
instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of Homeland Security 
has not responded to the motion. The motion has been filed out of time, and it will be denied. 

With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(cX7XC)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § l229a(c)(7XQ(i); 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply for 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 U.S.C. § 1229a(cX7XCXii); 8 C.F.R § 1003.2(c)(3Xii): Matter o/S-Y-G-, 24 I&N Dec. 
247 (BIA 2007), tiff'd Shao v. Mukasey , 546 F.3d 138 (2d Cir. 2008); Matter of A-N- & R-M-N-, 
22 I&N Dec. 953, 956 (BIA 1999). However, die respondent has not demonstrated that the 
exception applies to this motion. 


The respondent is a native and citizen of China. She applied for 



from China. The Immigration Judge found that she was not 
credible. The respondent seeks reopening to apply for| 

in China. She states that I 




in the United States, and that as| 
in the United States, I 


in China would apply to her due to a 


if she returned to China. See Exhibit B(2), §§ I, III. 

She offers her application, affidavit, 

HHH’ our prior decision, die Immigration Judge’s order, photographs, media reports, and 
decisions of the United States Courts of Appeal for the Second and Third Circuits. 








The instant case arises in the jurisdiction of the Second Circuit, and we decline to apply the 
decisions that the respondent offers and cites from outside of the Second Circuit We will deny 
the respondent’s motion because she has not demonstrated 

MH in China to warrant an exception to the time limit for motions to reopen, and she has 
not est ablished her prima facie eligibility for relief. See (a motion to 

reopen must ^s 0 demonstrate that the applicant is prima 

facie eligible for the requested relief) 

The respondent has not offered evidence of the in China. Her 

evidence reflects that since 2006, there have been M 

in China, See Exhibit E. The evidence is inadequate to show a 

>n China with respect to 

in the United States since the time 
of the respondent’s hearing in 2000. See Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 
2010), rev'd in part, Huang v. Holder, 677 F.3d 130 (2d Cir. 2012); generally Leng v. Mukasey , 
528 F.3d 135 (2d Cir. 2008); W ang v. BIA, 437 F.3d 270, 274 (2d Cir. 2006) (a 

cannot suffice). 

The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Shao v. Mukasey, supra. The evidence is not sufficient to demonstrate that 
that the respondent in this case 

in the United States because her 

evidence is inadequate to show that the Chinese 

in the United States, and does not establish the likelihood chat 
China 

See Exhibit 

The respondent has not made a prima facie showing that it is I 


upon her return because her evidence does not indicate a 

_ See The evidence she 

offers on in China consists of media reports, and we find that they are insufficient to 

support her claim that she is upon her return to China. See 

Exhibit E. 



We conclude that the respondent has not met the requirements of section 24O(c)(7XCX0 of 
the Act. Her evidence is insufficient to establish a HUmHHHHHHBHNHHHHHI 
mHHHIHHH so as to create an exception to die time and 
number limitations for filing a late motion to reopen to apply for^^H. See \ 



She 

has not met her burden of proving that her removal proceedings should be reopened. See Matter 
of Coelho , 20 I&N Dec. 464,473 (BIA 1992). Accordingly, as die motion exceeds the time limit 
for motions to reopen, it will be denied. 

















ORDER: The respondent's motion to reopen is denied. 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 



- Atlanta, GA 


Date: 


MAR-2M* 


IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Gary J. Yerman, Esquire 
APPLICATIONS: Reopening; stay of removal 

This case was last before us on October 31, 2002, when we entered a final administrative 
order dismissing the respondent’s appeal. On December 14. 2015, the respondent submitted the 
instant motion to reopen pursuant to 8 C.F.R. § 1003.2. He requests a stay of removal. The 
Department of Homeland Security has not responded to the motion. The motion has been filed 
out of time, and it will be denied. The respondent’s stay request will also be denied. 

With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 U.S.C. § 1229a(c)(7)(C)(ii); 8 C.F.R. § 1003.2(c)(3)(ii); Matter o/S-Y-G-, 24 I&N Dec. 
247 (BIA 2007), affdShao v. Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 
22 I&N Dec. 953, 956 (BIA 1999). However, the respondent has not demonstrated that the 
exception applies to this motion. 

The respondent is a native and citizen 

from China. The Immigra tion Judg e found that 
he was not credible. The respondent seeks reopening to apply for based 


in China, 


China. He asserts 


that his evidence demonstrates that 


and that E 


in Respondent’s region of China since his initial proceedings in 
2000. See Motion at 1, 3, 17. He contends that reopening sua sponte is warranted. 


He offers hi s application, affidavit, birt h certificate, marr iage certificate, and 

I, his wife’s social security card and his children’s birth 
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certificates andj 
and a photograph. 


I, letters and driver’s licenses from friends in the United States, 


He also offers a portion of the 1982 Constitution of the People’s Republic of China, the 
2002 Population and Family Planning Law of the People's Republic of China, a portion of the 
2005 Law of the People’s Republic of China on Penalties for Administration of Public Security, 
a 2008 in China, an article of the Criminal Law of the 

People's Republic of China, a portion of the 2014 Country Report on China, a portion of the 

2014 International Religious Freedom Report (IRF), a 2014 R eport from the Immigration and 
Refugee Board of Canada, the 2015 Annual Report of the 

on China, a portion of the 2015 Annual Report of tire 
Congressional-Executive Commission on China (CECC), a portion of the transcript of a 

2015 congressional hearing, research articles, and media reports. 

The respondent relat es that he first 20 14, mm 

'B> ancl gut more See Respondent’s 

affidavit, Hlj 5, 6. He with him and that he, 

his wife, and their children K 7. He declares that he will 

to more people. Id., % 8. He states that he heard that in 
China there is was not allowed. Id. He claims 

that he will 



went back to China. Id. 


The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Eleventh Circuit, and we decline to apply the decisions that the respondent cites from outside of 
the Eleventh Circuit. We will deny the respondent’s motion because he has not demonstrated 

* n China to warrant an exception to die time limit for 
motions to reopen, and he has not established his prima facie eligibility for relief. See Najjar v. 
Ashcroft, 257 F.3d 1262, 1302-03 (11th Cir. 2001) (a motion to reopen must demonstrate that the 
applicant is prima facie eligible for the requested relief). Specifically, the e vidence he offers 
regarding past and current conditions in China is not sufficient to demonst rate J^ISflBBHH! 

Since the his 

hearing in 2000. 

The evide nce reflects that China continues to allnw althnnoh 

there hav * been 

Executive Summary at 10-11; Exhibit 2(b), 2014 IRF at 1-15, 18-22; Exhibit 2(c), 2015 Annual 
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Report of the CECC at 2-3, 5, 120-123, 126-128; Exhibit 2(d), 2014 Country Report at 1-2, 19, 
17, 19-20, 22, 38; Exhibit 2(e), 2015 Annual Report of the USCIRF at 33-36; Exhibit 4(b) at 
109-110; Exhibit 6(c). The evidence demonstrates that the restrictions on 

in degree and varied significantly from region to region. Id; see also Exhibit 
4(a)^0l^ChinaAidr^oi^^^^^27^xhibi^(a)-(qhFtjxthe^itindicate^hatr^~~^^ 

been a including at the time of the respondent’s 2000 hearing. See, eg., 

Exhibit 2(c^H22^__ 

outside of state approved parameters); Exhibit 2(e) at 33. We conclude that the respondent’s 


evidence is inadequate to show 
respect to the 



in China with 


The burden of proof on a motion to reopen is on the alien to establish elig ibility for the 
requested relief. See Najjar v. Ashcroft , supra. We find that evidence of the 


in 


has I 


generally] 


). Specifically, his 


China is not sufficient to prima facie demonstrate that the respondent in this ca se 

China 

_ [11th Cir^ 

_(evidence 

evidence is inadequate to demonstrate_ 

_upon his return to China. Id. We conclude 

respondent has not met his burden to demonstrate that he is prima facie eligible for relief based 
on 

Regarding the respondent's claim based on^ 

that his evidence of conditions in China faced by_ 

of his hearing i 

continue to be used I 


Exhibit 2(f); Exhibit 3(a) at 1-8; Exhibit 4(b) at 110; Exhibit 5(b) ; Exhibit 8( a)-(i). It indicates 
that there have been 




since the time of his hearing i 

that 

(b)(6) 

_ l 



See, 

, e.g., Exhibit 2(c) at 2, 6-7, 1 


|bj(6) 

| in China, we find 

(b)(6) 




in effect since before the respondent’s 
hearing in 2000. See, e.g.. Exhibit 2(c) at 143; Exhibit 3(a) at 1-8; Exhibit 4(b) at 110. The 


evidence is not adequate to demonstrate 
enforcement of the I 


in China in the 


The Eleventh Circuit concluded in Zhang v. U.S. Att’y Gen., 572 F.3d 1316 (11th Cir. 
2009), Jiang v. U.S. Att'y Gen., 568 F.3d 1252 (11th Cir. 2009), and Li v. U.S. Alt'y Gen., 
488 F.3d 1371 (11th Cir . 2007), that we must adequately consider an alien’s previously 
unavailable evidence that | 

r j. The respondent is fromj 
His evidence does not suggest a j 



in his locality. Rather, it reflects that 



in the 
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__ Province in substantially the same manner since the time of the respondent’s proceedings 
m"2000, and does not indicate that there has been an 

in the respondent's home region. See, e g., Exhibit 2(c) at 2, 6-7, 143-151; Exhibit 2(d) at 
2; Exhibit 2(f); Exhibit 3(a) at 1-8; Exhibit 4(b) at 110; Exhibit 5(b); Exhibit 8(a)-(i). We 
conclude that the respondent has not provided evidence that constitutes unambiguous 



in China. 




The respondent has not met his burden to demonstrate that he is prima facie eligible for 

in China because his 

evidence does not indicate " 

the United States. The evidence reflects t hat _ 

although there have been some 
in some areas of China contrary to the 

_|. See, e.g.. Exhibit 2(c) at 143-151; Exhibit 2(d) at 2; Exhibit 2(f); Exhibit 3(a) at 

1-8; Exhibit 4(b ) at 110; Exhibit 5(b); Exhibit 8(a)-(i). However, none of the reports de scribe 
where in the 

United States. Id. We conclude that the evidence is not adequate to prima faci e establish the 

amounting to 

„ , t0 China because the evidence does 

not in 

States. S ee Cir. 

^■1 1 th Cir - 2008 >- 
The respondent has not made a prima facie showing that 





upon his return because his evidence does not indicate a 
(1 Ith Cir. 2010). 


We conclude that the respondent has not met t he requirements of section 240(c)(7XC)(ii) of 
the Act. His evidence is not sufficient to establish a 

mm “arising in the country of nati onality” so as to create an exception to the time limit for 
filing a late motion to reopen 



He has not 

met his burden of proving that his removal proceedings should be reopened. See Matter of 
Coefho, 20 I&N Dec. 464, 473 (BIA 1992). We find that an exercise of our sua sponte authority 
to reopen is not warranted. See Matter of J-J-, 21 I&N Dec. 976 (BIA 1997). Accordingly, as 
the respondent’s motion exceeds the time limit for motions to reopen, it will be denied, and his 
request for a stay of removal will also be denied. 


4 









(b)(6) 


ORDER: The respondent’s motion to reopen and request for stay of removal are denied. 



FOR THE BOARD 
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Executive Office for Immigration Review 
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Decision of the Board of Immigration Appeals 


File: 



— Orlando, FL 


Date: 


In re: 



SEP 15 2CI5 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Sandra Echevarria, Esquire 
APPLICATION: Reconsideration 


The respondent moves the Board to reconsider its May 14, 2015, decision dismissing his 
appeal from the Immigration Judge’s July 1, 2014, decision terminating the proceedings. See 
section 240(c)(6) of the Immigration and Nationality Act, 8 U.S.C. § I229a(c)(6); 8 C.F.R. 
§ 1003.2(b). The respondent has identified no error of fact or law in our prior order to warrant 
reconsideration. See Matter of O-S-G-, 24 I&N Dec. 56 (BIA 2006). With the following 
comments, the motion will be denied. 

The respondent argues, inter alia, that the Immigration Judge did not have jurisdiction to 
terminate the proceedings. See Motion to Reconsider at 9. It is undisputed, however, that the 
respondent was physically removed from the United Sates persuant to an order of removal in 
1999. The law provides that an alien who illegally reenters the United States after having been 
previously removed or having departed voluntarily, under an order of removal, shall be removed 
under the prior order. Section 241 (aX5) of the Immigration and Nationality Act, 8 U.S.C. 
§1231(a)(5). Government officers authorized to issue a Notice to Appear are also authorized to 
cancel them as improvidently begun. See 8 C.F.R. § 239.2(a)(6). After proceedings have 
commenced, an authorized officer or government counsel can move the Immigration Judge to 
dismiss the matter on the grounds that it was improvidently begun. See 8 C.F.R. § 1239.2(c). It 
is appropriate for the Immigration Judge to terminate proceedings as improvidently begun where, 
as in this case, the alien is subject to reinstatement of a prior order of deportation or removal. 
See Matter ofW-C-B-, 24 I&N Dec. 118, 122 (BIA 2007). Cf Fernandez- Vargas v. Gonzales, 
548 U.S. 30 (2006). 

Accordingly, the respondent’s motion to reconsider will be denied. 

ORDER: The motion to reconsider is denied. 



FOR THE BOARD 








U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Orlando, FL Date: 

_ MAY - 9 28iS 

In re: |||g|^| 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Theodore N. Cox, Esquire 

ON BEHALF OF DHS: Chelsea Braden 

Assistant Chief Counsel 

APPLICATIONS: Reopening; remand 


This case was last before us on July 13, 2011, when we denied the respondent’s prior 
motion to reopen her removal proceedings. On March 3, 2016, the respondent submitted the 
instant motion to reopen and remand pursuant to 8 C.F.R. § 1003.2. The Department of 
Homeland Security opposes the motion. The motion to reopen exceeds both the time and 
number limitations for such motions, and it will be denied. 


An alien may file only one motion to reopen and, with certain exceptions, it shall be filed 
within 90 days of the date of entry of a final administrative order. See 8 C.F.R. § 1003.2(c)(2); 
section 240(c)(7)(A) and (C)(i) of the Immigration and Nationality Act, 8 U.S.C. §1229a(c)(7)(A) 
and (C)(i). There is no time or number limit on the filing of a motion to reopen if the basis of the 
motion is to apply for 

arising in the country of nationality or the country to which deportation or 
removal has been ordered, if such evidence is material and was not available and could not have 
been discovered or presented at the previous proceeding. See 8 U.S.C. § 1229a(c)(7)(C)(ii); 
8 C.F.R. § 1003.2(c)(3)(ii); Matter of S-Y-G-, 24 I&N Dec. 247 (BIA 2007), affd Shaov. 
Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 22 I&N Dec. 953, 956 (BIA 
1999). However, the respondent has not demonstrated that the exception applies to this motion. 


The respondent is a native and citizen of China. She applied for | 


in China. She previously sought reopening to apply for 
in the United States and a claim of I 


in China. 














The respondent now seeks reopening based on and a claim of 

in China. 1 She argues that her evidence shows “a pattern and 

of China predicated on 

and an ‘1 


See Motion at 2,8. 



She reports that she was 
to the United States, she 
New York, she 


there is no 



See Exhibit A, statement. She declares that she is 


that when she came 
in Florida, and that when she moved to 
in Brooklyn and was re- 
to China because 



in China are | 

were subject to 
She claims that if she was returned to China, she 



The respondent offers her application, statement, and birth certificate, 

She also offers portions of the 2010- 
portions of the 2011-2014 Annual Reports 
of the U.S. Commission on International Religious Freedom (USCIRF), portions of the 2009 and 
2012-2014 Annual Reports of the Congressional-Executive Commission on China (CECC), a 
response from the Review Tribunal of Australia, the transcript of the 

2014 congressional testimony of research articles, media reports, and a 1997 decision of 

the United States Court of Appeals for the Seventh Circuit. 


The instant case arises in the jurisdiction of the Eleventh Circuit, and we decline to apply 
the decisions that the respondent offers and cites from outside of the Eleventh Circuit. We will 
deny the respondent's motion because she has not demonstrated in 

China to warrant an exception to the time and number limitations for motions to reopen, and she 
has not established her prima facie eligibility for relief. See Najjar v. Ashcroft , 257 F.3d 1262, 
1302-03 (11th Cir. 2001) (a motion to reopen must demonstrate that the applicant is prima facie 
eligible for the requested relief). 


We find that the respondent’s evidence regarding 
in China is not sufficient to demonstrate 



there since the time of her 


The instant motion mentions a 



but neither the respondent’s new 

in China 


statement or her application states a claim based on the | 

See Exhibit A. Further, the respondent submits two groups of exhibits both of which contain 
exhibits labeled A-E, and to avoid confusion we will refer to the type of document as well as the 
exhibit label for these exhibits. 


2 



















removal proceedings in 2002. The evidence reflects that there continue to be reports of 

in that 

continue 

to be See, e g., Exhibit A, 2011 Annual Report of the 31 10» 20, 124-126, 

128-130; Exhibit B, 2010 IRF at 1-14; Exhibit HHH at 6-7, 13,136-139, 143-148; Exhibit III at 
6, 16, 30-32, 35-40; Exhibit JJJ at 47-49; Exhibit KKJC at 1-14; Exhibit LLL at 1-17; Exhibit 
MMM at 1-17; Exhibit CCCC at 132-140; Exhibit EEEE at 21-22; Exhibit FFFF at 14-15; 
Exhibit JJJJ at 90-93,95-99. Further, it demonstrates that 

hhhmhhhihhiih^hi^hmi^ihmhhhhm^^ including at the 

time of the respondent’s 2002 hearing. Id; see also Exhibit C, 2010 Amnesty International 
outside of state approved parameters). The evidence indicates that 

differed in 

degree and varied significantly from region to region. See, e.g., Exhibit HHH at 138 

also 

A, 2011 Annual Report of the USCIRF at 125-126; Exhibit B, 2010|H at 1-2; Exhibit III at 31- 
38; Exhibit JJJ at 48; Exhibit KKK at 2-3, 7-12; Exhibit LLL at 2-8; Exhibit MMM at 10; 
Exhibit CCCC at 134; Exhibit EEEE at 22; Exhibit FFFF at 14; Exhibit JJJJ at 92-93, 96; also 
Exhibit PPP, 2013 China Aid report at 3-5, 11-27. We find that the evidence is inadequate to 
show a in China with respect to BIjlHH 

See, e.g., Exhibit 

21-22; Exhibit 14-15 in 

China and incremental in legal measures added uniformity to 

Further, the respondent has not established that she is prima facie eligible for the requested 
relief to meet her burden for reopening. See Najjar v. Ashcroft, supra. Her evidence of the 


in China is not sufficient to prima facie demonstrate that she has | 

upon her return to China 

_because it is 

inadequate to demonstrate a in China on 

See generally (11th Cir. 2013); ^1 

(11th Cir. of the 

Specifically, the evidence 

inadequate to demonstrate the likelihood that the respondent in this case would be |1_JHMI 

upon her return to 

The respondent has not made a prima facie showing that | 

upon her return because her evidence does not indicate a 

See Bi HI 

(11th Cir. 2010). 

We conclude that the respondent has not met the requirements of section 240(c)(7)(C)(ii) of 
the Act. Her evidence is not sufficient to establish 
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“arising in the country of nationality” so as to create an exception to the time and 
number limitations for filing another late motion to reopen to apply for See \ 

| (BIA 2010), rev 

1^1 ™ (BIA 2006); 

The respondent has not met her burden of proving that her removal 
proceedings should be reopened. See Matter of Coelho, 20 I&N Dec. 464, 473 (BIA 1992). We 
find no basis to remand the record for further proceedings. Accordingly, as the respondent’s 
motion to reopen exceeds both the time and number limitations for such motions, it will be 
denied. 

ORDER: The respondent’s motion to reopen and remand is denied. 














U.S. Department of Justice 
Executive Office for Immigration Review 

Falls Church, Virginia 22041 _ 


Decision of the Board of Immigration Appeals 


File: “ New York, NY Date: 

In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: James A. Lombardi, Esquire 
APPLICATION: Reopening 


APS 1 2 2C‘5 


This matter was last before the Board on December 1, 2003, when we affirmed without 
opinion the Immigration Judge’s August 27, 2002, decision denying the respondent’s 

applications for EliiHHHHHHHflBflHHHflHHHHflHflHHflHHHHHi 

The respondent filed the present motion to reopen removal proceedings on February 22, 
2016. The Department of Homeland Security has not responded to the motion, which will be 
denied. 


With certain exceptions, a motion to reopen in any case previously the subject of a final 
decision by the Board must be filed no later than 90 days after the date of that decision. See 
section 240(cX7XCXO of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 
8 C.F.R. § 1003.2(c)(2). The present motion is brought more than 12 years after the Board’s 
final order. There is an exception to the filing time limit for motions to reopen 

See section 

The respondent has the “heavy burden” to 
show that the proffered evidence is material, reflects in the 

country of nationality, based on a comparison of the evidence of country conditions submitted 
with the motion to those that existed at die time of the hearing, and supports a prima facie case 

for a grant of See _ 

(2d Cir. 2008). 




The respondent, a native and citizen of Albania, claims 

in Albania, and seeks reopening on the basis of 
The motion is accompanied by approximately 
44 exhibits designated A-RR. We have considered this evidence but are not required to 
“expressly parse or refute on the record each individual argument or piece of evidence.” Wang v. 
437 F.3d 270, 275 (2d Cir. 2006). 



in Albania 
that 


We do not find that the evidence shows 

that are material to die respondent’s eligibility for relief. The motion discuses 
preceded the hearing (Mot. at 6*8), but does not show that 
in Albania have with regard 

|, nor has the respondent presented specific evidence that he 
The motion cites, inter alia, 

Albania in that took place in 2013 (Mot. at 10). The published country information 















r 



including U.S. Department of State reports submitted with the motion report that Albania is a 



periodic elections. See, e.g.. Mot., Tab AA. Although the 2013 election took place in an 
environment which 

Id. More of the 

See 

Tab DD. 


The brief letters from family and friends in Albania (Mot., Tabs FF-JJ) are vague and 


lack specific facts or detail to show that the respondent will^ 

I ■ H (2d 2002) < 


upon return. 
| by family 


See^^ ■ HHIHIHHIHHH 

and friends are insufficient to support 
and the various publications and news articles (Mot., Tabs Y-CC, EE) appear to indicate a 

in Albania, 


application). The expert’s report (Mot., Tab W) 


rather than EKiH 
time of the hearing. 


See I 


when compared to the evidence of conditions that existed at die 


To the extent the respondent seeks reopening on the basis of his marriage to a United 
States citizen in 2009 (several years after the final removal order) and a Form 1-130 visa petition 
(Mot., Tabs G-J), these factors do not give rise to any exception to the filing time limit applicable 
to motions to reopen. See 8 C.F.R. § 1003.2(cX3). It is not uncommon for an alien to become 
eligible for immigration benefits after a final removal order, and the respondent’s motion does 
not demonstrate any “exceptional situation” that would warrant reopening these proceedings 
under the Board’s limited sua sponte authority. See Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 
1997) (stating that “[t]he power to reopen on our own motion is not meant to be used as a general 
cure for filing defects or to otherwise circumvent the regulations, where enforcing them might 
result in hardship”). 


The Board concludes that the 12-year-old removal order is not subject to reopening, that 
the has not in Albania, 

and that no exceptional situation justifies reopening. Accordingly, the respondent’s motion will 
be denied as time-barred. 


ORDER: The motion to reopen and the related request for a stay are denied. 


Fj^R^THE^S^ARD^ 
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Date: 


In re: 


[(b) (6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Sassoun A. Nalbandian, Esquire 


ON BEHALF OF DHS: Mary J. Hannett 

Assistant Chief Counsel 


JAN - 7 2015 


The Board entered the final administrative order in this case on November 30, 2007, when 
we dismissed t he respondents appeal from the Immigration Judge’s decision denying his 
dication for 

_ On August 18, 2015, the respondent filed the instant 

motion to reopen based on ' The Department of Homeland Security 

opposes the motion. The motion is untimely and will be denied. See section 240(c)(7XC)(i) of 
the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). 

A motion to reopen must be filed within 90 days of the date of entry of a final administrative 
order of removal. Id. The fili ng deadline imposed on motions to reopen does not apply to 
motions to reopen to reapply for based on 

alien’s country of nationality or the country to which 
the alien’s removal has been ordered, if such evidence is material and was not available and 
could not have bee n discove red or presented at the previous proceeding. See 
section of the The alien, however, bears the 

“heavy burden” to show that the proffered evidence 

arising in the country of nationality, and supports a prima facie case for a grant of | 

(B1A 2007). 


The respondent is a citizen of Armenia. The respondent’s last merits hearing was conducted 
on March 2, 2006. Following the hearing, the I mmi gration Judge issued a de cision finding the 
respondent’s claim not credible, and in fact found that the respondent had filed 
applications. In our decision of November 30, 2007, we reversed the Immigration Judge’s 


Th e respondent also moves to consolidate his case wi th the case [ 
m|, his wife, and his daughter. The molion to consolidate 

is denied. See Matter of Taerghodsi, 16 I&N Dec. 260, 262-63 (BIA 1977) (concerning 
Immigration Judges’ authority at the hearing level to consolidate cases); 8 C.F.R. § 
I240.1(a)(l)(iv). We note that the Board denied the respondent’s wife’s and daughter’s motion 
to reopen, which was filed under all three family members’ names, as well as their motion to 
consolidate, on December 7,2015. 


















[(b) (6) 


finding that the | 
and the denial of relief. 


I, but upheld the adverse credibility finding 


The respondent, who entered the United States in 2002, now seeks reopening based on a 
claim of changed country conditions in Armen ia. Specifically, he asserts that he faces an 

2015 when a protest erupted in Armenia in 
response to the Armenian Governm ent's incre ase in the price of electricity. The respondent has 
offered media articles reporting on 2015, protest; the 2014 U.S. Department of State 

Country Report on Human Rights Practices for Armenia ("‘Cou ntry' Report”); and scanned 
documents sent by email to the respondent’s wife which indicate | 

Armenia have in recent months, and that 

■■■■. See Motion Exhibits D, E, F, G. 


(b)(6) 
(b) (6) 


Initially, we find that the scanned documents lack reliability. The respondent’s wife claimed 
in her statement that after learning of her husband’s scheduled interview before Immigration and 
Customs Enforcement on August 19, 2015, she reac hed out to contacts in Armenia who agreed 
to send her, by email, the documents i ndicating that 

Th e Otters from the respondent’s wife’s contacts in 
Armenia, which have apparently been prepared specifically for these proceedings, lack 
notarization, and their authors have not sworn to the veracity of their contents. See Matter of 
H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 2010), rev ‘d in part, Hui Lin Huang v. Holder, 677 
F.3d 130 (2d Cir. 2012). Fu rther, the respondent ha s not addressed the fact that an official 
document purportedly from lacks authentication. See Motion Exhibit 

G; 8 C.F.R. § 1287.6. Even assyming the reliability of the scanned documents, they do not 
support the respondent’s claim that Armenian Government 

or for his wife. Indeed, the authors of the documents neither identify the individuals who have 

nor offer a [ 


With this motion, the respondent has offered evidence showing that some 




Yerevan, the cap ital of Armenia, on|g||j[^| 2015. See 
2015, is not indicative of a change in 
to the Armenian 

Government since the removal hearing. Objective evidence of conditions in Armenia before the 
Immigration Judge and the evidence offered with the motion reveal that the Armenian 
Government has not always upheld the rights of freedom of speech and freedom of the press. 
See Country Report at 7. Compare Exhibit 4 at 5; Exhibit ^ at 1, 6. See also Matter ofS-Y-G-, 
supra, at 253 (“[i]n determining whether evidence asxoippanying a motion to reopen 
demonstrates that wppld justify reopening, we compare 


2 Although the respondent stated that he would supplement the motion with the original 
documents that were being sent by postal mail, to date, the respondent has not offered the 
original documents in support of the motion. See Motion to Reopen at 8. 


1 
















the evidence of j 
the merits hearing below”). 


submitted with the motion to those that existed at the time of 



In sum. 


these proceedings to enable the respon dent to reapply for and 

is not warranted. See section 

_ Further, the respondent’s evidence does 

?ort the claim that removed to Armenia. See [J 

Finally, it does not appear that any other exception to the filing deadline 
imposed on motions to reopen applies to this motion, or that an exceptional situation is present in 
this case to warrant reopening sua sponte. See 8 C.F.R.§§ 1003.2(a), (c)(3). 


not sur 



While we acknowledge the respondent’s equities in United States, “[t]he power to reopen on 
our own motion is not meant to be used as a general cure for filing defects or to otherwise 
circumvent the regulations, where enforcing them might result in hardship.” Matter of J-J-, 21 
I&N Dec. 976, 984 (BIA 1997). Accordingly, the respondents’ untimely motion to reopen is 
denied. 3 The respondents' request for a stay of removal is also denied. 


ORDER: The motion to reopen is denied. 



FOR THE BOARD 


J The respondent’s assertions that he is a low enforcement priority, and that his daughter has 
been granted Deferred Action for Childhood Arrivals (DACA), would not alter this decision. 
Any request for the exercise of discretion would have to be made to the Department of 
Homeland Security. 


3 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Alan M. Parra, Esquire 
APPLICATION: Reopening 


The respondent moves the Board pursuant to section 240(c)(7) of the Immigration and 
Nationality Act, 8U.S. C. § 1229a(c)(7), and 8 C.F.R. § 1003.2 to reopen his removal 
proceedings to reapply for | 

In our July 7, 2004, order we affirmed without opinion the 
Immigration Judge’s November 12, 2002, decision which found him removable and denied his 
for 

before us does not contain a response from the Department of Homeland Security. The motion 
will be granted. 

The respondent’ s motion to reopen filed in December of 2015 is un timely and number 
barred. 1 He shows in Ethiopia are 

claims. 

The respondent’s merits hearing was conducted on November 12, 2002. The Immigration 
Judge did not make an adverse credibility fi nding. Rather, he concluded that the respo ndent did 
not meet his respective burdens of proof for (I.J. at 9- 

13). The Board affirmed without opinion the Immigration Judge’s decision on July 7,2004. 

The respondent presents evidence which shows that start ing in 2013 he 

in the Ethiopian Gover nment and_ 

in the United States. He received the 




and then started his own 

business. His evidence includes his declaration and a letter from 
(Motion Exhs. A, C). He presents evidence that his broth er and his cousin | 

to the respondent which | 

His evidence includes a detailed declaration from his brother, a declaration 
from his cousin, and proof that his cousin was by the U.S. Citizenship and 

Immigration Services. 


1 We denied the respondent’s two previous motions to reopen in decisions dated December 2, 
2004, and October 19, 2005. 










The respondent also presents evidence that his father 

in the United States. Evidence includes his 
father’s declaration, and declarations from two of his father’s former neighbors (Motion Exhs. F, 
G, H). Country conditions evidence shows 

(Motion Exhs. L, M). Although similar government actions occurred in 
2001 (Exh. 6, at 11-14), it is the respondent’s individualized evidence that 


Upon remand, the respective burdens of proof are on the respondent 
to show that he satisfies the applicable eligibility requirements for 


I, and that he merits I 


in the exercise of discretion. See section 


of the Act. 



Accordingly, the following orders will be entered. 

ORDER: The motion to reopen is granted. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with the foregoing opinion and for the entry of a new decision. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Matthew J. Archambeault, Esquire 

ON BEHALF OF DHS: Gloria M. Alfonso 

Assistant Chief Counsel 

APPLICATION: Reopening 


This matter was last before the Board on October 27, 2015, when we dismissed the 
respondent’s appeal. On February 1, 2016, 97 days after the Board’s order, the respondent filed 
a motion to reopen. The Department of Homeland Security has opposed the motion. The motion 
will be denied. 


The respondent’s motion is untimely, as it was not filed within 90 days of the Board’s final 
administrative decision. 1 Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 
8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). The respondent, however, urges that his 
motion falls within the exception to the time limitations for motions to reopen to apply or reapply 
for arising 

the country Section The 

respondent argues that the country conditions in El Salvador 

since his previous hearing in April 2015 (Motion, at 2-3). Specifically, the respondent 
points to recent articles and reports stating that the 

i* 1 El Salvador. The respondent also submitted the 
Department of State’s El Salvador 2016. 



The evidence submitted by the respondent is insufficient to show | 

to the respondent’s eligibility for 
While the evidence shows 
HHI * n El Salvador, they are similar to the conditions that existed at the time of the 
respondent’s previous hearing in April 2015, shown in part in the documents submitted at that 


1 The DHS’s Opposition to the respondent’s motion states that the respondent has timely filed 
his motion to reopen (DHS Opp.. at 2). However, the motion was untimely as noted above and 
we are not bound by this statement in the DHS’s Opposition. 














time. Therefore, they are the continuation of the same or similar situations, rather 

since that time. Furthermore, the documents submitted do not show 
that a different outcome is warranted as to the Immigration Judge’s finding, upheld by the Board, 
that the respondent did not show that the 



in El Salvador. See 
| (BIA 1992). 



Based on the above, the respondent’s motion will be denied. The motion for stay of removal 
is denied as moot. 


ORDER: The motion to reopen is denied. 



FOR THE BOARD 
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- Newark. NJ 


In re: 


IN REMOVAL PROCEEDINGS 


MOTION 


Date: 


FEB - 2 2 


ON BEHALF OF RESPONDENT: Theodore N. Cox, Esquire 

ON BEHALF OF DHS: Sam Dotro 

Assistant Chief Counsel 


APPLICATIONS: Reopening; remand 

This case was last before us on December 8, 2004, when we entered a final administrative 
order dismissing the respondent’s appeal. On October 5, 2015. the respondent submitted the 
instant motion to reopen and remand pursuant to 8 C.F.R. § 1003.2. The Department of 
Homeland Security opposes the motion. The motion has been filed out of time, and it will be 
denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 U.S.C. § 1229a(c)(7)(C)(ii); 8 C.F.R. § 1003.2(c)(3)(ii); Matter ofS-Y-G-, 24 I&N Dec. 
247 (BIA 2007), affdShao v. Mukasey, 546 F.3d 138 (2d Cir, 2008); Matter ofA-N- & R-M-N-, 
22 l&N Dec. 953, 956 (BIA 1999). However, the respondent has not demonstrated that the 
exception applies to this motion. 


The respondent is a native and citizen of China. He applied for 



from China. The Immigration Judge found that he was not 
credible. The respondent seeks reopening to apply for [SCU based on | 


in China, 


in the United States, and a claim 


I in China. 


He contends that his evidence shows 


Province and Respondent’s hometown. 


a drastic [ 

throughout China, and more specifically in Fujian 
Motion at 7. He argues that there is “the use of 













(b)(6) 



there have been continuing reports of 
in some areas,” an d that “the use of targets and quotas by 
Id. at 22-23. 


The respondent states that according to 


in China, | 

See Exhibit A, statement. 1 He 




declares that since he 

|, if he is removed to China at this time he will 


He offers his I 


H application, statement, birth certificate, and marriage certi ficate, his 
children’s birth certificates, correspondence from his counsel, the opinion and vita of j - 
| of Columbia University, and an affidavit and vita of Dr. 

Julius-Maximilians University in Germany. 



of the 


He also offers the Nationality Law of the People’s Republic of China, the 1999 Chang Le 
City Fsfcsly Planning Q&A Handbook, the Langqi Town Family Planning Q&A Handbook, the 
Ymg Town Family Planning Q&A Handbook, a 2003 Consular Information Sheet, a 
24^ Ad-Piimstrative Decision of the Fujian Province Family Planning Administration, a 
2005 Lianjlang County Guantou Township Committee Official Directive, Responses to 
Information Requests from the Immigration and Refugee Board of Canada, Responses from the 
Refugee Review Tribunal of Australia, inquiries and responses from the Mei Hao Jia Yuan 
website, the Fuzhou Call Center for the Convenience of the People, and the Fujian Province 
Population and Family Planning Committee, documents that purport to be from the Changle City 
Population and Family Planning Leadership Group, the Chinese Communist Party Chang Le 
City Shou Zhan Township Committee, the Shou Zhan Township Population and Family 
Planning Leadership Group, the Jin Feng Township Population and Family Planning Leadership 
Group, the Family Planning Leading Group of Tantou Town, the Lian Jiang County Population 
and Family Planning Leadership Group, and the Fuzhou City Mawei District Tingjiang Town 
People’s Government, reports and regulations from Quanzhou City Rural Area, Guhuai Town, 
Changle localities, Langqi Town, Cangshan District, Long Tian Township, Guantou Town, 
Xiuyu District, Xiang An, Guangze County, Zhangpu County, Nanyang Town, Sha County, and 
Ying Qian Town, responses to Freedom of Information Act (FOIA) requests and a FOIA appeal, 
portions of 2002 and 2004 State Depar&pitrit reports, a 2007 report of investigation by the U.S. 
Citizenship and Immigration Services, >;pf the 1998, 2004, 2005, and 2007 Country 

Profiles on China, portions of the 1W, 1^9^, 2012, and 2013 Country Reports on China, 
portions of the 2009-2014 Annual Reports of the Congressional-Executive Commission on 


The respondent submits two groups of exhibits, both of which contain exhibits labeled A-G. 
To avoid confusion, we will refer to the type of document as well as the label for these exhibits. 
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China (CECC), evidence submitted in unrelated 
reports. 


cases, research articles, and media 


Dr. affidavit sets forth her opinion as to the authenticity of several of the 

respondent’s foreign documents. See Exhibit JJ. However, her opinion speculates as to the 
credibility of the authors and the circumstances under which the documents were created, and we 
do not find it to be persuasive. 

The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Third Circuit, and we decline to apply the decisions that the respondent cites from outside of the 
Third Circuit. We will deny the respondent’s motion because he has notQQjmMHMMMM 

in China to warrant an exception to the time limit for motions to 
reopen, and he has not established his prima facie eligibility fo r relief. See 
mm (3d Cir. 2^3$) (a motion to reopen based on^^H^^^^^^^^^finust 
also demon,v v paJc that the afjplk&nt'is prima facie eligible for the'requested relief). 

The past gad current conditions in China faced 

mm asrt- Sufficient ter d^ionstrate a since the time of the respondent’s 

hearing in ? ‘ rbfle & s tha t 

and other 

__ See, e.g., 

Exhibit A, 2CLH5 Annmf Kraort’diitlw CECC at 23-24, 116-120; Exhibit B, 2009 Annual Report 
of the CECfc'at 151-15&; Exhibit E’ 2*007 Country' Profile, § IV; Exhibit SSS, § VII; Exhibit TTT, 
§ IV(1) and (2); Exhibit UUU, § IV: Exhibit VVV, § IV; Exhibit XXX, § VII; Exhibit BBBB at 
26-27, 99-103; Exhibit CCCC at 18-19, 90-93; Exhibit DDDD at 22-23, 110-114; Exhibit EEEE 
at 54-57; Exh ibit FFFF at 56-59: Exhibit HHHH at 28-29, 103- 106. Moreover, the evidence 
indicates that in some areas of China have 

been a longstanding concern, including the time of the respondent’s 2003 proceedings. See, e.g.. 
Exhibit SSS, 1995 Country Report, § VII; Exhibit TTT, 1998 Country' Profile, § IV(1) and (2); 
Exhibit XXX, 1994 Country Report, § VII. We have found that U.S. State Department reports 
on country conditions are highly probative evidence and are usually the best source of 
information on conditions in foreign nations. See Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 
209 (BIA 2010), rev’d in part, Huang v. Holder, 677 F.3d 130 (2d Cir. 2012); see also Yu v. 
Arty Gen. of U.S. , 513 F.3d 346, 349 (3d Cir. 2008) (State Department reports are persuasive); 
Zubeda v. Ashcroft, 333 F.3d 463, 478 (3d Cir. 2003) (country reports are the most appropriate 
and perhaps the best resource for information on political situations in foreign nations). 

While some of the document s offered by the respondent announce renewed efforts to 

that have been in place since the 1980s, they do not describe 

a sign ificant 

on the website of the 


Md-IJ 11 Mi .r 1 ) (6) 
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Reports; Exhibits AAA- DDD and FFF-HHH, Guantou Town Reports. At most, these reports 
reflect that pressures to vary from locale to locale and 

fluctuate incrementally from time to time. 

The respondent is from The documents regarding the local 

enforcement in that area do not establish a material change in conditions there but rather a 
continuation of the policy in place at the time of the respondent’s proceedings in 2003. See 
ExhibitsUU-tyWjZ/?wttj4tCyGert^744 f\3d 268 (3d Cir. 2014). The documents that relate to 
the in the respondent’s province, Fujian, include the 

Nationality Law of the People’s Republic of China, the 2002 Population and Family Planning 
Regulations of Fujian Province, a 2003 Administrative Decision of the Fujian Province 
Department of Family Planning Administration, a 2006 reply from the Fujian Province 
Population and Family Planning Commission, the 1998, 2004, 2005, and 2007 Country Profiles 
on Chinas, the 1994,1995, 2012, and 2013 Country Reports on China, and the 2009-2014 Annual 
Reporfe qs the CECC. See Exhibits A-B, E, M, SSS-VVV, XXX, BBBB-FFFF, HHH. These 
documents reflect that continue to be 

respondent’s locality and province. 

The evidence indicates that rewards and incentives are provided to 



(b)(6) 



See 


e.g., Exhibit A, 2010 Annual Report of the CECC at 23,119 (citing instances of rewards given to 
government employees who underwent tubal ligation and cases where salaries were withheld for 
refusal to undergo tubal ligation); Exhibit B, 2009 Ann ual Report of the C ECC at 153- 
156 (citing instances of monetary rewa rds for and reports that some 

despite national Exhibit E, 

2007 Country Profile, Appendix B, Chapter 5, Incentives and Rewards; Exh ibit WWW, Report 
of Investigation, attachmen t 4. The evidence demonstrates a continuation of 

* n p lace since the time of the resp ondent’s removal proceedings in 
2003, and is inadequate to show in China. 

The respondent has not met his burden to esta blish that he is prima facie eligible for reli ef. 
See Zheng v. Att'y Gen ., supra. The reports of some in 

some areas of China contrary to the national policy is not sufficient to prima facie establis h the 

upon 

his return to China because the evidence does not indicate the likelihood of | 

in the United States. See, e.g., Exhibit A, 2010 Annual Report 
of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual Report of the CECC at 151-158; 
Exhibit E, 2007 Country Profile, § IV; Exhibit SSS, § VII; Exhibit TTT, § IV(1) and (2); Exhibit 
UUU, § IV; Exhibit VVV, § IV; Exhibit XXX, § VII; Exhibit BBBB at 26-27. 99-103; Exhibit 
CCCC at 18-19, 90-93; Exhibit DDDD at 22-23, 110-114; Exhibit EEEE at 54-57; Exhibit FFFF 

Exhibit HHHH at 28-29, 103-106; Zhu v. Att 'y Gen., supra. 

** 

, W>give limited weight to the documents that the respondent offers that were submitted in 
J5j$>4s of persons fimm other areas of China who are not related to him because he has not 
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shown that they are material to liis claim nor demonstrated that the circumstances in those cases 
are the same as the circumstances in his case. See Exhibits QQQ, RRR, GGGG. 

The opinion of Professor regarding the in 

China does not convince us that reopening is warranted in the respondent’s case. See Exhibit C, 
statement dated 2015. He states that “China’s remains in effect and its 

vary across space and time.” Id., H 6. We are not persuaded that there 
has been Further, Professor 

myH does not identify any document or evidence that he consulted for his “own research” on 
the other 

104 of the 2014 Annual Report of the CECC and “recent online reports (2014-2015)” for his 
conclusions regarding Fuzhou City. Id., ^ 7-8. His opinion regarding 

the United States. Therefore, we are unable to accord weight to his opinion that the respondent 
and his wife are ” /<£> f 8. 

The respondent has not demonstrated that he would be 

See ESES^^^^H^^^^^^^H^^BI^ 2007X^^iowin^f 

to be exacted amounts to 
does not a mount to 

where the record contains scant information concerning the applicant’s 
He has not offered information t o establish his current nor 

adequate evidence to demonstrate that he would rhina See jjgj 

(3d 

He has not made a prima facie showing that 

his evidence does not indicate a likelihood 






We conclude that the respondent has not met the requirements of section 240(c)(7)(C)(ii) of 
the Act. H is evidence is not sufficient to establish 

“arising in the country of nationality” so as to create an exception to the time and 
number limitations for filing a late motion to reopen to apply forpHQM See [ihiia] 




He has not satisfied his burden to demonstrate 
that his removal proceed-Sli&T&ld: be reopened. See Matter of Coelho, 20 I&N Dec. 464, 
473 (BIA 1992). We fin|'M‘^^^jremand the record for further proceedings. Accordingly, as 
the respondent’s motion limit for motions to reopen, it will be denied. 

ORDER: The resp^wAfi^S^lon to reopen and remand is denied. 


pi —^ 

FOR THE BOARD 
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FN 

APPEAL 

ON BEHALF OF APPLICANT: Pro se 

APPLICATION: 


PROCEEDINGS 


This case is before the Board pursuant to a 2015, order of the United States Court 

of Appeals for the Ninth Circuit. The Ninth Circuit remanded this matter for reconsideration of 
the applicant's eligibility for relief iu light of intervening Ninth Circuit and Board precedent. 
The applicant’s appeal will be dismissed. 


The coses highlighted in the remand address, inter alia, what makes 
Wmm UIK ^ r the Imm ig ration and National i ty Ac t. See [ 

(9th Cir. 2014); " 



However, in this case, the Immigration Judge and the Board held that the applicant did not 
establish eligibility for relief because, among other things , she did not meet her bu rden of 

that the 

(B1A at 2; If a t 7-8; 12). This 
and is therefore 


requirement is separate and apart from the 

unaffected by the intervening precedent referenced i n the remand. See \ 

Cir. 2013) (explaining the separate 

requirements of establishing that [ 






In the case at hand, as the Immigration Judge foun d, and the 
Honduras intervened each time the applicant reported 
mmm (I.J. at 7-R, 12; Tr. at 29-31,33,35,64-65). The 


jlicant testified. 



were 


The applicant’s_ 

disposition of that claim was not based on_ 

is also unaffected by the intervening precedent. 


claim does not appear to be within the sc op e of the rema nd. Our 

and thus 

















i 


(b)(6) 



appli cant’s 
been 


; however^ 

(IJ. at 9, 12; Tr . at 40, 42-43, 63, 65-69). The 
However in Honduras have 

(IJ. at 15; Exh. 3; Tr. at 43-44,47.49, 65, 67-68). 



Accordingly, the applicant has not established her eligibility for 
will dismiss the appeal. 
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and we 


ORDER: The appeal is dismissed. 
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ON BEHALF OF RESPONDENT: Suzan deSeguin-Hons, Esquire 
ON BEHALF OF DHS: Aminda B. Katz 


Assistant Chief Counsel 


APPLICATION: Reopening 

On December 9,2015, the respondent submitted a motion to reopen proceedings in which the 
Board dismissed his appeal on September 11, 2015. The respondent also seeks a stay of 
removal. The Department of Homeland Security (DHS) opposes the motion. The motion will be 
denied. 

The respondent seeks reopening as he contends that various former attorneys who 
represented him before the Immigration Judge and this Board (on appeal) provided him with 
ineffective assistance of counsel. 1 In this regard we note that the Board upheld the Immigration 
Judge's determination that the respondent was precluded from cancellation of removal as he did 
not demonstrate the requisite 10 years of continuous physical presence and good moral character. 
Section 240A(b)(l) of the Immigration and Nationality Act; 8U.S.C. § 1229b(bXl). 

In order to support reopening of the proceedings based on a claim of ineffective assistance of 
counsel, a motion must be supported by: the aggrieved party's affidavit setting forth the 
agreement that was entered into with former counsel and what counsel did or did not represent to 
the respondent in this regard; evidence that former counsel was informed of the allegations and 
allowed the opportunity to respond; and evidence the aggrieved party filed a complaint with 


1 The respondent reports that he was provided ineffective assistance by: Marylu Cianciolo (who 
initially represented him before the Immigration Judge and who owns die law firm where several 
of his other representatives worked), Glenys Spence (she represented the respondent at his merits 
hearing on June 11, 2007, and filed his Notice of Appeal), and Catharine (Bull) Davies (who 
represented the respondent before the Immigration Judge following a Board remand). Three 
other attorneys also appeared on the respondents behalf during his proceedings, two of whom 
have been disbarred (Patrick Beasley and Ryan Adair), and a third, Bernadette McGuire, 
appeared with the respondent at one hearing which was continued with no testimony being taken 
(EOIR Form-44, pgs. 1-2; Motion, Tabs 5-9). The respondent reports that Ms. Spence has not 
maintained her bar membership. The respondent’s claim of ineffective assistance focuses on Ms. 
Cianciolo, Ms. Spence, and Ms. Davies. 






appropriate disciplinary authorities, and if not, why not. Mickeviciute v. INS, 327 F.3d 1159, 
1161 n. 2 (loth Cir. 2003); Matter ofLozada , 19 I&N Dec. 637 (BIA 1988). 

We initially note that the respondent has not complied with the procedural requirements for a 
claim of ineffective assistance of counsel, as outlined in Matter ofLozada. The respondent has 
submitted E01R-44 forms with respect to Ms. Spence, Ms. Cianciolo, and Ms. Davies (Motion, 
Tabs 5-7). However, such submissions are insufficient to demonstrate compliance with the 
requirement in Matter of Lozada that the “appropriate disciplinary authorities” have been 
informed of the respondent’s allegations of error. Rather, the appropriate disciplinary authority 
would be the bar authority in the state in which the attorney is barred. 

The EOIR Disciplinary Counsel does not have the authority to expel, disbar, or otherwise 
suspend an attorney from the practice of law in all venues, unlike state bar authorities. Rather, 
any adverse action taken in response to an EOIR-44 pertains solely to matters within the 
jurisdiction of EOIR. Such a limitation on die consequences of potentially significant breaches 
of professional conduct is not in conformance with the purpose of the Lozada requirement at 
issue, which is intended to “deter meritless claims of ineffective representation,” and highlight 
“the standards which should be expected of attorneys who represent persons in immigration 
proceedings, the outcome of which may, and often does, have enormous significance for the 
person.” Id. at 639-40. As the respondent has not submitted any evidence that he has filed a 
complaint against any of the attorneys he cites with the appropriate disciplinary authority, he has 
not complied with the requirements enumerated in Lozada. 

Similarly, although Mr. Beasley and Mr. Adair have both been disbarred, this does not 
exempt the respondent from the requirement that he notify them of any allegation of ineffective 
assistance, and provide them an opportunity to respond thereto. This is particularly true with 
respect to Mr. Beasley, who filed the initial brief on appeal. At that juncture Mr. Beasley had the 
opportunity and, indeed, the obligation to raise all allegations of error, including those relating to 
the respondent's former representatives. As such, the respondent has not complied with the 
requirements for a claim of ineffective assistance of counsel with respect to either of these 
counsels, and reopening on this basis is not warranted. 

We additionally note that we agree with the DHS’ contention that the respondent’s conviction 
for solicitation for prostitution in violation of Denver Municipal Code § 38-158 is a crime 
involving moral turpitude (DHS Br. at 3-4). 2 Conviction of a crime involving moral turpitude 
renders a respondent inadmissible and, therefore, ineligible for cancellation of removal. Garcia 
v. Holder , 584 F.3d 1288, 1289 (10th Cir. 2009); see also sections 212(a)(2)(A)(i)(I), 
240A(b)( 1)(C) of the Act. 


2 A criminal history chart submitted by the respondent reflects that he was convicted of two 
different prostitution-related offenses on^^^ 2002, both falling under different subsections of 
section 38-158 (identified by the respondent as “any act of prostitution” and “performing act of 
prostitution”). 






The circuit where this case arises employs the categorical approach when determining 
whether a state conviction is a crime involving moral turpitude. Rodriguez^ Her edit v. Holder , 
639 F.3d 1264, 1267 (10th Cir. 2011). As such, the court “looks only to the statutory definition 
of the offense and not to the underlying facts of the conviction to determine whether the offense 
involves moral turpitude.” Efagene v. Holder, 642 F.3d 918, 921 (10th Cir. 2011). “Moral 
turpitude refers to conduct which is inherently base, vile, or depraved, contrary to the accepted 
rules of morality and duties owed between man and man, either one's fellow man or society in 
general.” Id:, see e.g., Matter of Solon, 24 I&N Dec. 239, 240 (BIA 2007); Matter of Torres- 
Varela, 23 I&N Dec. 78 (BIA 2001). 

The Board has long viewed prostitution-related crimes as morally turpitudinous. See, Matter 
of Lambert, 11 I&N Dec. 340, 342 (BIA 1965) (holding that “renting rooms with knowledge that 
the rooms were to be used for the purpose of lewdness, assignation or prostitution were for 
crimes involving moral turpitude”); Matter of A-, 5 l&N Dec. 546, 549 (BIA 1953) (“[T]he 
conducting of a brothel is a form of commercial vice involving the practice of immorality for 
hire, which is accompanied by an evil intent and involves moral turpitude.”); Matter of W-, 
4 I&N Dec. 401, 402 (BIA 1951) (“It is well established that the crime of practicing prostitution 
involves moral turpitude.”); Matter ofS-L -, 3 I&N Dec. 396, 397, 398 (BIA 1948) (holding that 
“procuring] a female inmate for a house of prostitution” involves moral turpitude because (1) it 
“is a crime in which assistance and aid is given to the carrying on of the business of prostitution” 
and (2) “[i]t is so far contrary to moral law, as interpreted by the general moral sense of the 
conununity, that the offender is brought to public disgrace, is no longer generally respected, and 
is deprived of social recognition by the community”); Matter mf P-, 3 I&N. Dec. 20, 22 (BIA 
1947) (concluding that the crime of “keeping a house of ill-fame ... palpably involves moral 
turpitude”). The respondent has not alleged that these two offenses do not implicate elements of 
prostitution, or that his conduct was intended for anything other than the express purpose of 
facilitating the act of prostitution. As such, we agree that the respondent has been convicted of at 
least one crime involving moral turpitude and is, therefore, inadmissible. See, e.g., Perez v. 
Lynch, 2015 WL 6743572, at 2 (10th Cir. Nov. 5, 2015); Florentino-Francisco v. Lynch, 611 F. 
App'x 936, 938 (10th Cir. 2015) (< citing Rohit v. Holder, 670 F.3d 1085, 1089 (9th Cir. 2012) 
(“[s]oliciting an act of prostitution is not significantly less base, vile, and depraved than engaging 
in an act of prostitution”). 

The respondent argues that he has not been convicted of a crime involving moral turpitude, 
citing the definition of a crime involving moral turpitude contained in section 237(a)(2)(A)(i)(II) 
of the Act, which only applies to crimes for which a sentence of one year or longer may be 
imposed. However, his reliance on this statutory provision is unavailing as that section relates to 
determining whether an individual is deportable, not whether he is inadmissible, which is a 
separate inquiry. Therefore, since the respondent is inadmissible, he is statutorily ineligible for 
cancellation of removal, and any error by prior counsel is not prejudicial. See United States v. 
Aguirre-^Tello, 353 F.3d 1199, 1208-09 (10th Cir. 2004) (proof of prejudice requires that there 
was “a reasonable likelihood” the outcome would have been different were it not for the 
allegedly ineffective assistance); Akimvunmi v. INS, 194 F.3d 1340, 1341 n. 2 (10th Cir. 1999) 
(“[A]n alien must show that his counsel's ineffective assistance so prejudiced him that the 
proceeding was fundamentally unfair.”). This further supports a finding that reopening based on 
a claim of ineffective assistance of counsel is not appropriate. 
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In sura, we find that reopening is not warranted. As such, the following order shall be 


entered. 


ORDER: 

The motion is denied. 


FOR THE BOARD 
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This case was last before the Board on March 13, 2015, when we dismissed the respondent’s 
appeal from an Immigration J udge’s decision finding the respondent mentally competent and 
denying his applications f or 

On June 12, 2015, the respondent filed a motion to reopen. The 

motion will be denied. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § l003.1(dX3)(ii). 

In our decision, we upheld the Immigration Judge’s determination finding the 
respondent mentally competent. The Immigration Judge applied the framework set forth in 
Matter of M-A-M-, 25 I&N Dec. 474 (BIA 2011), in assessing the respondent’s competency. He 
considered the mental health records submitted by the respondent (Exh. 6), which reflect that the 
respondent is being treated for schizophrenia and was hospitalized for one night in 2011, as well 
as his personal observations of the respondent during their interactions in court. The 
Immigration Judge concluded that the respondent "has shown an ability to understand the nature 
of these proceedings” based on his ability to testify responsively to questions posed (Tr. at 50). 
The respondent also confirmed that he was taking his medication (Tr. at 38), and that he no 
longer required regular therapy sessions (Tr. at 39-40). 

Moreover, the Immigration Judge noted that safeguards were in place to protect the 
respondent’s right to a fair hearing (I.J. at 3). The respondent was, and continues to be, 
represented by counsel. See Matter of M-A-M-, supra, at 481 (legal representation is an 
important safeguard in cases of mental incompetency). Furthermore, the Immigration Judge 
granted multiple continuances to enable him to obtain a mental health evaluation. Matter of 
M-A-M -, supra , at 481 (where an alien’s mental competence is at issue, Immigration Judges can 
continue proceedings to allow for further evaluation of competency or an assessment of changes 
in the respondent's condition). We also noted that the respondent’s mother testified on the 
respondent’s behalf. See id. at 483 (the appearance of a family member who can assist the alien 
and provide information is a potential safeguard). 
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In support of his motion to reopen, the respondent has submitted additional mental health 
records, dating from February through June 2015. However, consideration of this evidence 
would not change the result in this case. The records, which reflect that the respondent is being 
treated for schizophrenia, are cumulative of the mental health information which was already 
considered by the Immigration Judge. The most recent record submitted with the motion states 
that the “current regimen appeared to have controlled the severity of the psychiatric symptoms” 
(Motion Exh. June 8, 2015, at l). The additional records do not indicate clear error in the 
Immigration Judge’s finding that the respondent understood the nature of the proceedings, was 
able to consult with his attorney, and had a reasonable opportunity to examine and present 
evidence and cross-examine witnesses at the hearing. Matter of M-A-M-, supra, at 479. See 
also, Matter of J-S-S-, 26 I&N Dec. 679 (BIA 2015) (competency is a finding of fact that the 
Board reviews for clear error). The record before the Immigration Judge was sufficient to 
support his finding of competency, and the additional evidence submitted with the motion does 
not meaningfully change the calculus in this case. See Matter of Coelho, 20 I&N Dec. 464, 473 
(BIA 1992) (a party who seeks a remand or to reopen proceedings bears a “heavy burden” of 
proving that if proceedings were reopened, the new evidence would likely change the result in 
the case). 

Accordingly, the following order will be entered. 

ORDER: The respondent’s motion is denied. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 


Date: 

FEB 1 8 2016 


The respondent is a native and citizen of Belize. We found him ineligible for a waiver of 
inadmissibility, under section 212(h) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1182(h), and consequently ineligible for adjustment of status under section 245(a) of the Act, 
on April 2, 2014. The respondent’s December 18, 2015, motion to reopen, to which the 
Department of Homeland Security (DHS) has not responded, will be denied. 


The respondent’s motion sets out his wish to apply for relief hawH nn 
The respondent asserts that he was 

removal hearing. The motion is untimely, unless an exception applies. Section 240(c)(7)(C)(i) 
of the Act; 8 C.F.R. § 1003.2(c)(2). 1 The time limit does not apply to motions to reopen 
“...based on changed country conditions arising in the country of nationality... if such evidence 
is material and was not available and could not have been discovered or presented at the previous 
proceeding.” Section 240(cX7)(CXii) of the Act; 8 C.F.R. § 1003.2(c)(3Xii). 

We find, however, that the respondent’s lawful removal to Belize affects his eligibility for 
the relief he now seeks through this untimely motion. Once the respondent was removed, he 
became ineligible to seek^^J under section of th e Act, w hich provides that an alien 

“who is physically present in the United States” may apply forQ^^Q. 

^(4th Cir. 2009)(“Although [the respondent] correctly asserts that the BIA has 
jurisdiction to entertain his motion [despite his removal], the BIA did not abuse its discretion in 
denying relief based o n the statu tory requir ement that one must be present in the United States to 
be eligible for^^^|. Because was removed pursuant to a valid order of removal, he 

no long er can pursue his ^^^Japplication”). 2 The respondent is, in any eve nt, ineligible for 
having been convicted of an aggravated felony. Sections 
of the Act. 



1 The respondent was removed to Belize on January 5,2016, after we denied a request for a stay 

of removal on December 31, 2015. The United States Court of Appeals for the Ninth Circuit has 
held that the Board has jurisdiction to consider a statutory motion to reopen even though the 
respondent has been removed. See Toor v. Lynch , 789 F.3d 1055 (9 th Cir. 2015). We will 
consider the respondent’s motion on the merits. 


2 Individuals outside the United States must apply for 


KbH6) 


mm 


status under the United States 
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As for or 

m, these forms of relief require presence in the U nited State s because they act to preclude 
the removal of an alien to a certain country. See section of the Act (providing that “the 

Attorn ey General may not remove an alien to a country’ if the At torney General decides th at the 
alien's in that country’'); The 

respondent in this case is no longer in this country such that his removal to any particular country 
could be precluded. Thus, the respondent cannot qualify for the relief he seeks. 

The pending motion will, therefore, be denied. 

ORDER: The untimely motion to reopen is denied. 



FOR THE BOARD 
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File: 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Tatiana S. Aristova, Esquire 
APPLICATION: Reopening 


FEB 2 9 2015 


This matter was last before the Board on September 3, 2015, when we dismissed the 
respondent’s appeal. Tbe respondent has filed a timely motion to reopen. The Department of 
Homeland Security has not responded to the motion. The motion will be denied. 



In the motion,, the respondent argues that his proceedings should be reopened based on 
ineffective assistance of counsel by attorney Alfredo O. Allen, who represented him at hearing 
and on appeal. The resp ondent also arg ues that his proceedings should be reopened 

arising in th e country of nationality. Section 
_of the Immigration and Nationality Act, 

We will address these arguments in turn. 

We will first address the res pondent’s arguments regarding ineffective assista nce of counsel. 
The respondent argues that he In II lull I in 

because he has lived in the United States for 

as required in the Uzbekistan citizenship law dated 1992 (Motion Exh. 1, 
at 1; Motion Exh. 6). He argues that attorney Allen provided ineffective assist ance be cause he 
did not search the Uzbekistan law and did not make this argument at his hearing 

(Motion 1 ). He argues that he notified his ineffective assistance of counsel claim to attorney 
Allen and received a reply from him (Motion Exhs. 4-5). 


As a threshold matter, the respondent did not show that he has complied with all the 
requirements of Matter of Lozada, 19 I&N Dec. 637 (BIA 1988), by filing a bar complaint 
against attorney Allen, and did not explain why he could not do so. The respondent's statement 
submitted with the motion, which states that “I... request that my prior attorney be disciplined 
by the BIA” (Motion Exh. 1, at 2), does not constitute a valid bar complaint contemplated in 
Matter of Lozada, and the respondent has not explained why he could not submit an actual 


1 The respondent’s motion was not paginated as required in Board of Immigration Appeals 
Practice Manual , § 3.3(c)(iii) at 40 (Jul. 27,2015) ("Briefs and other submission should always 
be paginated”). 

















complaint to the Bar Counsel of the Executive Office for Immigration Review or any state 
disciplinary authority. Since the respondent failed to comply with the requirements set forth in 
Matter ofLozada, supra, the motion based on ineffective assistance of counsel will be denied. 


Even if we were to examine the merits of the respondent's ineffective assistance of counsel 
claim, we would not find that reopening is warranted. The respondent’s ineffective assistance of 
counsel claim, as noted above, is based o n attorney Allen’s alleged failure to make | 
claim based on the respondent’s failure to in the 

United States. Tire citizenship laws of Uzbekistan, a copy of which was submitted, provides for 


(b)(6) 


law also provides that the 

is considered effective “from the day the 


Decree by the President of the Republic of Uzbekistan is issued” (Motion Exh. 6, Art. 21). The 
respondent’s evidence does not show whether or when such a decree was issued in his case, and 
the respondent does not explain under what circumstances a perso n is regarded to be 

within 

this provision. More importantly, the respondent does not point to any provision of this law 

The respondent also 


setting forth a 

has not shown that there was any evidence, at the his hearing in June 2014, that anyone 

to Uzbekist-s,! because 

such that it could have been presented at his hearing.'’ In addition, 
the respondent has not argued or shown 


See section 




The respondent, therefore, did not show that there is a reasonable probability that the 
outcome of his proceedings would have been different if attorney Allen had made this argument. 
Since the respondent did not show prejudice, the motion based on ineffective assistance of 
counsel will be denied. See Dakane v. Attorney General, 399 F.3d 1269, 1274 (11th Cir. 2005) 


1 While the citizenship law of Uzbekistan was submitted without a valid certificate of 

translation, we will assume the reliability of this document for purposes of this decision (Motion 
Exh. 6). 



3 As discussed below, the respondent submitted Internet articles 

t0 country. These articles are dated 1 * 3 ! 

2014 and ^^^2015, respectively, thus they could not have been discoveries! i<r ps^&snted at 
the respondent’s previous hearing in June 2014 (Motion Exhs. 7-8). Furthermbtfr, cpmr^r> to the 
respondent’s suggestion, the articles do not show whether 



As to the respondent’s claim in his statement that he “certainly will be[ 

(Mot’ 011 Exh. 1, at 1), the record shows that the 
respondent was duly admitted to the United States at New York, NY, in 2005 as an H-2B 
non-immigrant (I.J. at 1; Exh. 1, at 3). 
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(holding that an alien claiming ineffective assistance of counsel must show prejudice, meaning 
that there is a reasonable probability that, but for the attorney’s claimed error, the outcome of the 
proceedings would have been different). 


We will n ext address the respondent’s arguments 

The respondent argues that, in 2015, the Uzbekistan government 
such that Norway and other European countries | 

| Uzbek citizens to that country, as shown in the articles submitted (Motion Exhs. 



(b)(6) 
(b)(6) 




The evidence submitted by the respondent is insufficient to show 

in Uzbekistan. The article submitted shows that_ 

in Norway based on false claims or using false 
identity or documents and returned to Uzbekistan, were|~ 
and | 

Norway (Motion Exh. 8). Although the article suggests that these individuals were in fact 

jy do not clearly show 

respondent does not sufficiently explain how he is 



while in 



extent there are 


Uzbekistan, 


that existed at the time of the 


respondent’s previous hearing, as shown in part in the documents submitted at the time (Exh. 


3-D, -E), rather than 
therefore, did not show that ^ 



since that time. The respondent, 
of Uzbekistan is material 


to his claims fort 


or related forms of relief, or that a different outcome is warranted in his 


case. Matter of Coelho, 20 I&N Dec. 464 (BIA 1992). 

Based on the above, the respondent’s motion will be denied. The motion for stay of removal 
is denied as moot. 


ORDER: The motion to reopen is denied. 



FOR THE BOARD 
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In re: 

IN REMOVAL PROCEEDINGS 
MOTIONS 

ON BEHALF OF RESPONDENT: Candace L. Jean, Esquire 
APPLICATION: Reopening; reconsideration 


The respondent is a native and citizen of Mexico. On February 3,2016, the Board dismissed 
the respondent’s appeal. On March 1, 2016, the respondent filed a timely motion to reopen and 
reconsider. The motions are denied. 

Although the respondent’s motion is captioned a motion to reconsider, he did not identify 
any material error of fact or law in our prior decision. 8 C.F.R. § 1003.2(b); Matter of OS-G-, 
24 I&N Dec. 56 (BIA 2006). As such, the motion to reconsider is denied. 

A motion to reopen “shall state the new facts that will be proven at a hearing to be held if the 
motion is granted and shall be supported by affidavits or other evidentiary material” and “must 
be accompanied by the appropriate application for relief and all supporting documentation.” 
8 C.F.R. § 1003.2(c)(1). A motion to reopen “shall not be granted unless it appears to the Board 
that evidence sought to be offered is material and was not available and could not have been 
discovered or presented at the former hearing .... ” Id. The movant must also establish prima 
facie eligibility for the relief sought, INS v. Doherty, 502 U.S. 314, 319 (1992); INS v. Abudu, 
485 U.S. 94, 104-05 (1988), and satisfy the “heavy burden” of establishing that if the 
proceedings were reopened, with all the attendant delays, the new evidence would likely change 
the result in the case. See Matter of Coelho, 20 I&N Dec. 464 (BIA 1992). 

The respondent seeks reopening based on additional evidence obtained since the Immigration 
Judge’s hearing. He contends that his wife is suffering neck and lower back pain, as well as 
some other pain, that makes it difficult for her to move. He also contends that his three United 
States children have been adversely affected by his immigration problems and have developed 
emotional problems. He also argues that his oldest son continues to have learning disabilities. In 
support of his arguments, he has submitted a new psychological evaluation and documentation as 
to his wife's problems. Based on the additional evidence, he seeks reopening and a remand for 
further consideration of his cancellation of removal application under section 240A(b) of the 
Immigration and Nationality Act 8 U.S.C. § 1229b(b). The motion is denied. 


The additional evidence submitted with the motion does not demonstrate prima facie 
eligibility such that his United States citizen children’s needs would be unmet or that the 






hardship to them would be substantially beyond that which would ordinarily be faced by 
qualifying relatives upon removal of an alien. Section 240A(b)(l)(D) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229b(b)(l)(D); Matter ofMonreal, 23 I&N Dec. 56 (BIA 2001). 
His oldest son has had learning disabilities for many years, and his issues have been addressed 
within the school system (Notice of Filing dated 11/13/12 at Tab D; U at 9-10). Prior to the 
Immigration Judge's hearing, his IQ was within the normal range, but he tested below average in 
a variety of subtests. The respondent’s oldest son’s primary language, identified areas of 
disability, and ethnic background were considered in the selection of evaluation instruments and 
their interpretation (Notice of Filing dated 11/13/12 at Tab D, p. 134). But the respondent did 
not demonstrate that his oldest son’s learning difficulties would be worsened or exacerbated by 
relocating to Mexico (IJ at 9-10 (unpaginated)). 

The new evaluation attached to the motion is by a different psychologist. She used a 
different test to assess the respondent’s son’s IQ, but did not explain why she chose this test 
(WISC-IV), as opposed to the test employed by the school psychologist based on the 
respondent’s oldest son’s primary language, disabilities and ethnic background. We therefore 
give the WISC-IV test results less weight. The comparison of scores from 

test i n 2011 to the current test indicate that the respondent’s oldest son improved in 
some areas and fell in others. The new psychologist opines that the respondent’s removal would 
cause hardship to his oldest son because he may not be likely to receive the treatment he needs. 
However, this was an argument presented, and rejected, by both the Immigration Judge and the 
Board, and the additional evidence would not change the result in this case. 

The new evaluation also opines that each child is suffering from anxiety and a variety of 
other emotional issues related to their father’s immigration problems. Such emotional problems 
are harships that would ordinarily be expected from a family member’s removal from the United 
States. The respondent contends that his wife’s injuries will prevent her from working and 
supporting the children in the United States so the children will have to return to Mexico with 
him. However, the Immigration Judge found that the respondent would return to Mexico with 
his children, and that it was unclear whether their mother would also return to Mexico (IJ at p. 5 
(unpaginaged) n. 2 and p. 11 (unpaginated) n. 4). As such, their mother’s recent injuries would 
not affect the outcome of this proceeding. 

Last, based on a recent travel warning, the respondent contends that the worsening crime and 
violence in Mexico is a basis for reopening. While we are sympathetic with his concerns, his 
ongoing concerns with violence in Mexico would not, coupled with the other evidence in the 
record, demonstrate prima facie eligibility such that the respondent’s removal would result in 
exceptional and extremely unusual hardship. As such, the motion does not demonstrate that the 
additional evidence would likely change the result in this case. Matter of Coelho, supra. 
Accordingly, the following order shall be issued. 

ORDER: The motions are denied. 
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ON BEHALF OF RESPONDENT: Veronica Barba, Esquire 
APPLICATION: 


The respondent, a native and citizen of Mexico, appeals from the decision of the Immigration 
Judge, dated January 26, 2016, which denied his application for I 



. The appeal will be dismissed. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 

8 C.F.R. § 1003.1(dX3Xii). 


The respondent entered the United States with his mother when he was years old 

(I.J. at 4). He and his mother both testified that his father in Mexico 

and in the United States (I.J, at 4-6; Tr. at 127-31). In the United States, when the respondent 
was about ■ years old and his parents were separated, for 

about 30 aays (I.J. at 4; Tr. at 89-93, 109, 132). Subsequently, in 

California and the respondent 

mmm (I.J. at 4,7; Tr. at 89, 136). His father is now in Mexico, while his mother is a 
lawful permanent resident of the United States (I.J. at 2; Tr. at 85, 136, 159). The respondent 


Mexico because he believes I 


I (I.J. at 5; Tr. at 117). 


The respondent also FA-.-A 
(I.J. at 5; Tr. at 139). He was 


1 The respondent has been identified as a class member in the class action lawsuit class action 
lawsuit class action lawsuit of Franco-Gonzalez, et al. v. Holder, 2014 WL 5475097 (C.D. Cal. 
Oct. 29, 2014). In accordance with the order implementing the permanent injunction in that case, 
the Immigration Judge conducted a Judicial Competency Inquiry and concluded that the 
respondent is not mentally competent to represent himself in removal proceedings (I.J. at 2, 
10). In light of this determination, the Immigration Judge appointed a qualified representative 
for the respondent (I.J. at 2, 10). The respondent, who continues to be represented, does not 
address the issue of his competency or representation on appeal. 















at 6-7). He takes I 


(I.J. at 2 ,13; Exh. 10 at 231; Respondent’s Br. 
HmH (I.J. at 5, 8). The respondent claimed that he would 
in Mexico because he will 
14). 


The Immigration Judge found the respondent and his mother to be credible, but denied the 
respondent’s application because he did not meet his burden of proof (I.J. at 11, 12). We adopt 
and affirm the Immigration Judge’s decision. See Matter of Burbano, 20 I&N Dec. 872, 
874 (BIA 1994). 

First, we affirm the Immigration Judge’s determination that the respondent did^^^^^^H 
in the country of removal, Mexico (I.J. at 12). As noted by the Immigration Judge, 
this case presents sympathetic facts (Id.). However, the respondent did not testify to 

hi Mexico, and the psychological evaluation that he 
submitted for the record did not indicate that he in Mexico (I.J. at 

12). He otherwise did not set forth facts which in Mexico within the 

meaning of the Act. 

On appeal, the respondent argues that the Immigration Judge erred in discounting the 

(Respondent’s 

Br. at 3, 11). We distinguish the case referred to in the respondent’s brief, 

■ (9th Cir. 2012), in which the court decided that | 

because it | 

(Respondent’s Br. at 11). Here, the respondent does not make any direct assertions 
or provide any evidence that he was 

in Mexico (Respondent’s Br. at 11-12). We also consider that his mother was able to 
| to the United States while the respondent was quite young. Cf MTJI 
(2d Cir. 2006) (directing the Board to consider 

I, in relation to the 




As the respondent has not I 


he is not entitled to a I 




The Immigration Judge correctly determined that the respondent did not demonstrate a nexus 

(I.J. at 

See section °f the Act; (defining as, in relevant part, 
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(I.J. at 15; Respondent’s Br. at 21). 


for purposes of 
Including the 




The Immigration Judge also did not clearly err in finding that the respondent’s 


(BIA 2014) (I.J. at 15). In that case, we mled that, depending on the facts and evidence in an 
individual case, 

that forms the basis of a claim for 
We found that all of those factors—^^Hi 

_ in Guatemalan | 

Id. at 393-94. is not sufficiently similar to the respondent’s 

I, dictates the outcome in the instant case. 


As the Immigration Judge concluded, the respondent’s 

(9th Cir. 2013) (holding that 


and is also not a 




Even if the respondent’s for purposes of we 

further agree with the Immigration Judge that he did not demonstrate that he has 

1(1. J. at 13-14). 


First, the respondent did not establish that his | 
(I.J. at 13). The respondent 


in 10 years (I.J. at 13). On appeal, the 


respondent contends that the Immigration Judge erred in relying on the fact that other family 


(I.J. at 13). He argues that his 


members, such as his brother, have 

brother is not in th<_ 

(Respondent’s Br. at 17). He also contends 


that he has a 
(Respondent’s Br. at 18). We arc not 
persuaded by these arguments, as the respondent points to no evidence supporting his claim that 

him. 



Second, the Immigration Judge correctly found that the respondent’s speculation concerning 
the chain events in Mexico was not 

supported by the evidence (I.J. at 13-14; Respondent Br. at 18-19). There is no evidence that 

As the Court of Appeals for the Ninth Circuit noted: 
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properly denied on this basis as well. 


Thus, die respondent’s 


application was 


Because the respondent foiled to satisfy the lower burden of proof a pplica ble to 

,_ which 
(BIA 2010); 





has necessarily f ailed to establish eligibility for 

(9th Cir. 2006). 


On appeal, the respondent claims that die Immigration Judge erred in not considering 


whether he is eligible for 
applicant w ho has established 

may nevertheless wa rrant a discretionary 
easons arisin: 


(Respondent’s Br. at 14-15). 


grant 


based on 


either cor 


remand for consideration of th e respondent’s request 

as discussed above! 


or a 


fori 


in re moval to his or her country. 
HA 201 2). We decline to 
because he has not 


, based on the 


Finally, we affirm the Immigration Judge’s denial of| 
same facts (I.J. at 17). The re spondent argues that he will 

(Respondent’s Br. at 24), but does not support this claim with 



references to the record. See 
cannot be granted by stringing together a series of suppo sitions); | 
m (9th Cir. 2011) (finding the alien’s claim of die 
Accordingly, the following order will be entered. 


(A.G. 2006) (a 


claim 



to be speculative). 


ORDER: The respondent’s appeal is dismissed. 


C tJUr\ 

FOR THE BOARD ~ 
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Notice: Sec. 2l2(aX7XAXiXI), I&N Act [8 U.S.C. § 1182(aX7XA)(iXI)] - 
Immigrant - no valid immigrant visa or entry document 

APPLICATION: 


The respondent, a native and citizen of Mexico, has appealed from die Immigration Judge’s 
January 15, 2015, decision to deny his application for 

'n i Inm nl 11 n 

Immigration and Nationality Act, 

Th e Department of Homeland Security (“DHS”) has not responded to the appeal. The 
record will be remanded for further proceedings. 

We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including issues of law, judgment, and discretion. 8 C.F.R. § 1003.1 (dX3X»)- 

The respondent conceded his removability (I.J. at 2; Exh. 1; Tr. at 16), and thus the only 
issue on appeal is his eligibility for relief from removal. The respondent claims that^^mi 

to Mexico (I.J. at4-5; Exhs. 3-4; 
4-5; Exh. 3 at Tab A; Exh. 4 

The who were 

and the respondent and his wife 
believe (I.J. 4-5; ExJi. 3 Tab A; Exh. 4 

at Tab D; Tr. 39-41, 137-45, 163-64). 

|, the respondent and his wife declined to provide 
(IJ. at 4-5; Exh. 3 at Tab A; Exh. 4 at Tab D; 
Tr. at 39-87, 100-21, 133-48). Nevertheless, according to the respondent, 




Mexico because 

(I.J. at 4-5; Exh. 3 at Tab A; Exh. 4 at Tab D; Tr. at 39-87, 100-21, 133-48). On appeal, the 
respondent contends that the Immigration Judge erred in finding that he did not meet his burden 
of proof for^^^| (Respondent’s Brief at 5-12). 









To be eligible for 


, the respondent must demonstrate that he | 



(9th Cir. 2015). Here, the Immigration Judge found the respondent to be 
credible (I.J. at 12-14). The Immigration Judge additionally determined that the 

respondent in Mexico I 



the respondent and his family (I.J. at 15). 

While the Immigration Judge found that was random, 

she noted that the respondent and his wife in 

due to after the 

(I.J. at 16-17; Exh. 3 at Tab A; Exh. 4 at Tab D; Tr. 39-87, 98-121, 133-48, 163-64). 
See (BIA 2014) (noting that 



'). Nevertheless, the 
the 


Immigration ultimately concluded that 

(I.J. at 16-17). The record indicates that 
respondent and his wife 

(I.J. at 16-17; Exh. 4 at Tab D; Tr. 39-41, 55-58,98-121, 

133-48, 163-64). 



Pursuant to intervening authority from the United States Court of Appeals for the 
Ninth Circuit, the circuit in whose jurisdiction this case arises, the respondent’s familial 
relationship to his wife, who is may be 

sufficient to bring him within the ambit of unc * er the Act. See ■ 

(9th Cir. 2015). In the court held that the Board overlooked 
the alien’s claim that he is a ‘1 

Id. Noting that “the 

the court remanded the record to the Board 
for further consideration of whether the alien’s under the 

Act. Hat 1128. 




, she 


Insofar as the Immigration Judge did not specifically address this | 
did not make the necessary findings of fact regarding the respondent’s! 

See (BIA 2014) (“The question whether a person is a 

is a finding of fact that we review for clear error.”). Given 
our limited fact-finding ability on appeal, see 8 C.F.R. § 1003.1(d)(3)(i), we will remand the 
record to the Immigration Judge to make these findings in the first instance and to determine 
what effect, if any, the Ninth Circuit’s decision in^J ■ has on the respondent’s 

application for under section of the Act. On remand the Immigration Judge 

should further consider the respondent’s eligibility for under section 
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t 


HHim of the Act and at this time (Respondent’s Brief at 12-15). 

Accordingly, the following orders will be entered. 

ORDER: The record is remanded for further proceedings and the entry of a new decision 
consistent with the foregoing opinion. 
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APPLICATION: 


(b)(6) 


2015, order of the United States Court of 


T hi s case is before us pursuant to the | 

Appeals for the Seventh Circuit granting the government’s unopposed motion to remand for 
further proceedings. The record will be remanded. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1{dX3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1(dX3Xii)- As the respondent’s applications were filed after May 11, 2005, they 
are governed by the provisions of the REAL ID Act. 


The Seventh Circuit granted the government’s unopposed motion to remand to allow the 
Board “to consider what effect, if any, the intervening decision in Matter of L-A-C-, 
26 I&N Dec. 516, 522 (BIA 2015) (“[I]n deciding whether an applicant has met his burden of 
proof, an Immigration Judge must not place undue weight on the absence of a particular piece of 
corroborating evidence while overlooking other evidence in the record that corroborates the 
claim.”), has on the [Board’s] consideration of [the respondent’s] corroborating evidence” 
(Government’s Motion at 1-2). 


In this case, the Immigration Judge noted that he had some credibility concerns and that the 
respondent’s claim “seems implausible” (I.J. at 7), but declined to render an adverse credibility 
determination (I.J. at 8). Instead, the Immigration Judge denied relief after finding that the 
respondent failed to carry his burden of proof based on a lack of corroboration (I.J. at 8). The 
Immigration Judge acknowledged that the respondent did submit a letter from his father, a fine 

and a letter from a 
Nevertheless, the 

Immigration Judge found that the respondent’s corroborative evidence insufficient because his 
“story seems implausible, and [the] respondent has not submitted the type of meaningful 
independent corroborative evidence that would support the fact that he | 

China” (IJ. at 6). 


In light of our intervening decision in Matter of L-A-C -, we conclude it is necessary to 
remand this case for further proceedings. In Matter of L-A-C-, we held that applicants 

have the burden to establish their claim without prompting from the Immigration Judge, that an 
Immigration Judge need not give an applicant advance notice of the specific corroborating 








M) 


evidence necessary to meet his burden of proof or to provide an automatic continuance for the 
applicant to obtain such evidence. Matter of L-A-C-, supra, at 523-24. Further, we held that tl the 
Immigration Judge should weigh all of the evidence provided and consider the totality of the 
circumstances in determining whether die applicant has met his burden.” Id. at 522. In this case, 
the Immigration Judge did not sufficiently address the weight he gave to the corroborating 
evidence that the respondent did provide, and explain why it was not adequate for the respondent 
to carry his burden. Id. 

Thus, the record will be remanded to the Immigration Judge for further proceedings as he 
deems appropriate, including any necessary fact-finding and development of the record. 
8C.F.R. § 1003.1(d)(3)(iv) (limiting the Board’s fact-finding authority). On remand, both 
parties should have an opportunity to present arguments and updated evidence, including current 
country conditions. The Immigration Judge should consider the impact of Matter of L-A-C- on 
his determination that the respondent did not meet his burden of proof, and should address 
the corroborative evidence the respondent did provide. See also, e.g„ Abraham v. Holder, 
t >47 F.3d 626, 633 (7th Cir. 2011). Further, the Immigration Judge may, if appropriate, make a 
new credibility determination pursuant to section 208(b)(l)(BXiii) of the Act, which is supported 
by specific and cogent reasoning that complies with the REAL ID Act standards as well as the 
precedents of the United States Court of Appeals for the Seventh Circuit. Matter of J-Y-C-, 
24 Dec. 260 (BLA 2007); see also Krisknapillai v. Holder, 563 F.3d 606, 616-18 (7th Cir. 2009). 

We express no opinion regarding the ultimate outcome of these removal proceedings. See 
Matter of L-O-G-, 21 l&N Dec. 413 (BIA 1996). Accordingly, the following order will be 
entered. 

ORDER: The record is remanded to the Immigration Judge for further proceedings, 
consistent with the foregoing opinion and the decision of the Seventh Circuit, and for the entry of 
a new decision. 




FOR THE BOARD 
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Notice: Sec. 237(a)(1)(B), I&N Act [8 U.S.C. § 1227(aXl)(B)] - 
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APPLICATION: 


I; remand 



The respondent, a native and citizen of the People's Republic of China, has timely filed an 
appeal of an Immigration Judge’s decision dated February 17, 2015, that denied his application 
for pursuant to 

the Immigration and Nationality Act, 
respectively, as well as | 


pursuant to 

Subsequendy, the respondent filed a “Motion to Reopen” to consider 
additional evidence and a claim of ineffective assistance of counsel, which we construe as a 
motion to remand for further proceedings. See 8 C.F.R. § 1003.2(cX4) (noting that a motion to 
reopen filed when an appeal is pending before the Board may be deemed a motion to remand for 
further proceedings). The Department of Homeland Security has not submitted a response to the 
appeal or the motion. The appeal will be dismissed and the motion will be denied. 


We review findings of fact, including the determination of credibility, under a clearly 
erroneous standard. 8 C.F.R. § 1003.1(dX3)(i). We review questions of law, including whether 
the parties have met the relevant burden of proof, and issues of discretion under a de novo 
standard. 8 C.F.R. § 1003.1(dX3)(ii). 


The Immigration Judge denied the respondent’s 

application based on his claim of |_ 

■■■■■■■ because the respondent was not credible (I.J. at 4-9). There is no clear error in 


the Immigration Judge’s adverse credibility finding. See section 


of the Act, 



jm (9th Cir. 2011) (holding that to overturn an Immigration Judge’s adverse credibility finding, 
the evidence must not only support a contrary conclusion, it must compel it); Matter of J-Y-C-, 
24 I&N Dec. 260 (BIA 2007); Matter ofS-H-, 23 I&N Dec. 462,464-65 (BIA 2002) (stating that 
the Board must defer to the factual determinations of an Immigration Judge in the absence of 
clear error); Matter of A-S -, 21 I&N Dec. 1106, 1109-12 (BIA 1998) (noting that because an 
Immigration Judge has the ability to see and hear witnesses, he or she is in the best position to 
determine the credibility of such witnesses). 












Contrary to the respondent’s appellate assertion, the Immigration Judge based her adverse 
credibility finding on material inconsistencies, omissions, and implausibilities in the 
respondent’s testimony and documentary evidence related to events central to his claim 
(Respondent’s Brief at 12-16; IJ. at 5-7; Exhs. 2, 4B). See \ 


(9th Cir. 2003); 


(9th Cir. 2001) (holding that an 


inconsistency goes to the heart of a claim if it concerns events central to the alien’s version of 
why he was Specifically, the Immigration Judge noted that the respondent 

provided testimony that was inconsistent with his documentary evidence about whether both he 
and his spouse would 


as well as non-persuasive responses when asked about the 
discrepancy (IJ. at 3-6; Exhs. 2,4B; Tr. at 30, 32, 60-62). The respondent provided inconsistent 
testimony about when he discovered that his son’s had not been submitted to the 

court (I.J. at 7; Exh. 5; Tr. at 37-48).' The respondent also provided implausible testimony 
related to his motivation to come to the United States, and was unable to explain why he could 
not return to China and live with his spouse and two children in where they have [ 

^| in 2003, and where he lived with them from 2003 to 2009 
(I.J. at 6-7; Tr. at 29, 58-60, 70-72). 


For example, the respondent wrote in his M ■. M 

Exh. 2). However, the respondent testified that 
(IJ. at 5; Tr. at 30, 32, 60-62). TheJ 

from the 


application statement that 

(l.J. at 5; 

2009, notice that purported to be 



_also stated that both of them_ 

(I.J. at 5; Exh. 4B). The 2010 United States Department of State | 

for China (Department of State Report) indicates that in the case of a 



(I J. at 6; Exh. 4J). 


The respondent submitted his son’s at his merits hearing in November 2012, 

2 years after he submitted the other supporting documents in his case (I.J. at 7; see Exhs. 4, 5). 
Initially the respondent testified that he first realized that his son’s was missing 

from the record when the Immigration Judge showed him the submissions to review at the start 
of his hearing (I.J. at 7; Tr. at 38-39). When the Immigration Judge informed him that the 
document had been translated the day before his hearing, he testified that he realized the day 
before the hearing that it was missing (IJ. at 7; Tr. at 39-40). The respondent was unable to 
explain why such an important piece of evidence was not included with his initial submission 
(IJ. at 7; Tr. at 87-89). The respondent testified that he acquired a passport from the Chinese 
government in 2009, although he had considered coming to the United States since 2003, 

when his son was bom (IJ. at 6; Tr. at 74-75). The respondent testified that he did not obtain a 
passport for his spouse because it was impossible for both of them to leave the country together 


1 Exhibit 5 was accepted for identification purposes only because it was deemed untimely filed 
by the Immigration Judge (I.J. at 2; Tr. at 10-12). 
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(I.J. at 6; Tr. at 77). The respondent also testified that he received on 

2009, and received a visa to come to the United States approximately 7 days later on 
2009 (LI. at 7; Exh. 4A; Tr. at 75-76). 


When given an opportunity to explain the inconsistencies or clarify the timing of the events, 
the Immigration Judge properly determined that the respondent provided conflicting and 
implausible responses (I.J. at 5-7; see Tr. at 37-48, 60-63, 68-69, 74-78, 86-88). See Garcia 
v. Holder , 749 F.3d 785, 790 (9th Cir. 2014) (finding such opportunity was afforded where the 
Immigration Judge continually asked questions to clarify what the applicant meant by her 
inconsistent answers). Contrary to the respondent’s appellate assertion that he provided valid 
excuses for the discrepancies and they were, in part, due to language errors or 
misunderstandings, the Immigration Judge properly considered and rejected the respondent’s 
explanations (Respondent’s Brief at 12-15; I.J. at 5-8). See Soto-Olarte v. Holder , 555 F.3d 
1089, 1091 (9th Cir. 2009) (noting that an Immigration Judge must consider proffered 
explanations for inconsistencies); see also Rizk v. Holder, supra, at 1088 (holding that the 
Immigration Judge may reject an alien’s unreasonable or implausible explanation for an 
inconsistency and rely on that inconsistency for an adverse credibility finding); see also 
Matter of D-R-, 25 I&N Dec. 445, 455 (BIA 2011) (explaining that an Immigration Judge may 
make reasonable inferences from direct and circumstantial evidence in the record as a whole and 
is not required to accept an alien’s account where other plausible views of the evidence are 
supported by the record). 


To the extent that the respondent argues that the Immigration Judge improperly used general 
statements from the State Department Report to discredit the respondent’s testimony and 
documentary evidence, we observe that a discrepancy arose between his testimony and 
documentary evidence, and his written application (Respondent’s Brief at 13; I.J. at 5-6; Exhs. 2, 
4B). Hence, the Immigration Judge properly determined that State Department Report did not 
support the respondent’s assertion that both he and his spouse would be 
and undermined the respondent’s claim (I.J. at 6). See Xiao Lan Zheng v. Ashcroft, 397 F.3d 
1139, 1143-44 (9th Cir. 2005) (noting that an Immigration Judge may consider generalized 
reports, such as the State Department’s Country Reports, in evaluating a petitioner’s credibility). 


We disagree with the respondent’s appellate assertion that the Immigration Judge engaged in 
impermissible speculation regarding the respondent’s reasons for leaving China (Respondent’s 
Brief at 13-14). Rather, the Immigration Judge reasonably questioned the respondent’s 
underlying claim that him due to the inconsistencies in the evidence, 

as well as his testimony that his spouse has remained living in China for 9 years since their son’s 

(I.J. at 5-8; Exhs. 2, 4B, 4J; Tr. at 58-60, 70-72). The 
respondent was also unable to adequately explain why he could not get a passport for his spouse 
or why he would with his spouse and children in the apartment in 

(I.J. at 6; Respondent’s Brief at 13-14). See Cui v. Holder, 712 F.3d 1332, 1337-38 
(9th Cir. 2013) (describing the alien’s testimony as “problematic” when it is vague and evasive 
about material parts of his claim). 

Even accepting the respondent’s argument that there was no prejudice from the delay in the 
submission of his son’s the Immigration Judge appropriately considered the 
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totality of the record to conclude that the respondent did not present a credible claim 
(Respondent’s Brief at 14*15; I.J. at 7). See section of the Act (requiring the 

trier of fact to consider the “totality of the circumstances, and all relevant factors” when 
determining an applicant’s credibility); Shrestha v. Holder , 590 F.3d 1034, 1043 (9th Cir. 2010). 
The Immigration Judge also did not require that the respondent submit corroborating evidence 
(Respondent’s Brief at 15-16, 18). Rather, the Immigration Judge determined that the evidence 
that the respondent submitted undermined his credibility (I.J. at 5-9). See 
■ (9th Cir. 2006) (noting that an Immigration Judge may deny g 

application based on a finding that the documentary evidence is not credible, if the 
adverse credibility finding is appropriate); see also Don v. Gonzales , 476 F.3d 738, 742 n.7 
(9th Cir. 2007) (noting that questionable documentary evidence can support an adverse 
credibility determination). 

In sum, there is no clear error in the Immigration Judge’s adverse credibility finding. 
Furthermore, a persecution claim that lacks veracity cannot satisfy the burdens of proof and 
persuasion necessary to establish eligibility for 

(BIA 1995). 

There is also no clear error in the Immigration Judge’s finding that the respondent did not 
that 


to China, and we affirm her determination on this issue for the 
reasons provided in the decision (I.J. at 9-10) See 

(9th Cir. 2012) (holding that an Immigration Judge’s 
determination as to the is a question of fact that we review for clear error). 

The respondent testified that his spouse has remained living in China since | 

in together before the respondent left for 

the United States in 2009 (I.J. at 10; Tr. at 70-72). 


A motion to reopen must state new, material facts that were previously unavailable to the 
respondent. 8 C.F.R. § 1003.2(c)(1). The motion may be denied if the new evidence would not 
likely change the result in the case. Matter of Coelho, 20 I&N Dec. 464,472-73 (BIA 1992). 


A motion based upon a claim of ineffective assistance of counsel requires (1) that the motion 
be supported by an affidavit of the allegedly aggrieved respondent setting forth in detail the 
agreement that was entered into with counsel with respect to the actions to be taken and what 
representations counsel did or did not make to the respondent in this regard, (2) that counsel 
whose integrity or competence is being impugned be informed of the allegations leveled against 
him and be given an opportunity to respond, and (3) that the motion reflect whether a complaint 
has been filed with appropriate disciplinary authorities with respect to any violation of counsel's 
ethical or legal responsibilities, and if not, why not. Matter of Lozada, 19 I&N Dec. 637 
(BIA 1988). The respondent has not complied with any of these requirements (Respondent’s 
Motion to Reopen). See Lopez v. INS, 184 F.3d 1097 (9th Cir. 1999). These requirements are in 
place to allow the Board a basis for assessing the substantial number of claims of ineffective 
assistance of counsel that come before us, and to “discourage baseless claims.” See Matter of 
Lozada, supra, at 639. 
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Moreover, ineffective assistance of counsel is not plain on the face of the record. See 
Reyes v. Ashcroft , 358 F.3d 592, 596-99 (9th Cir. 2004) (explaining that strict compliance with 
Matter of Lozada, supra, may not be required where ineffective assistance of counsel is plain 
from the administrative record). The delay in the submission of the respondent’s son’s 

does not establish ineffective assistance of counsel, and the respondent has not shown 
that the additional evidence he submitted with his motion would likely change the result in his 
case (Respondent’s Brief at 17-19; Motion to Reopen, Attachments at 1-15). See Matter of 
Coelho, supra. 

Accordingly, the following orders will be entered. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: The motion to remand is denied. 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Kenneth C. Goodsell, Esquire 
APPLICATION: 


The respondent has appealed an Immigration Judge’s decision of August 18, 2014, 


denying his applications for 

of the Immigration and Nationality Act (“Act”), 


under sections 




The Department of Homeland Security ("DHS") has not submitted a brief 
opposing the appeal. The record will be remanded. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1(d)(3)(ii). As the respondent submitted his applications after May 11, 2005, 
they are governed by the REAL ID Act. Matter ofS-B-, 24 I&N Dec. 42,43 (BIA 2006). 


on 


The respondent argues that he has been, and will be, 

The Immigration Judge denied the respondent’s applications for relief 
based on an adverse credibility finding. Under the REAL ID Act, an adverse credibility finding 
must be based on consideration of the totality of the circumstances and all relevant factors, 
including the responsiveness of the applicant, the inherent plausibility of the applicant's account, 
the consistency between the applicant's written and oral statements, and the internal consistency 
of each such statement, without regard to whether an inconsistency goes to the heart of the 


applicant’s claim. Section I 


of the Act. 


In support of the adverse credibility finding, the Immigration Judge cited to numerous 
inconsistencies and discrepancies in the record between the respondent’s testimony, 
application, written declarations, and documentary evidence (I.J. at 3-6). However, the 
respondent was never confronted with, or given an opportunity to explain, these discrepancies at 
any time during the hearing (Resp. Br. at 10, 12, 14-15). 1 See Rizk v. Holder , 629 F.3d 1083, 
1088 (9th Cir. 2011) (Immigration Judge must give alien the opportunity to explain an 


l 


Although the respondent’s attorney was asked to confirm that the respondent’s first statement 


asserts that he 


while his amended statement specifies that he 


(Tr. at 28-33), the respondent was never asked to provide an explanation. 


















apparent inconsistency before relying on it in making an adverse credibility finding); Soto- 
Olarte v. Holder, 555 F.3d 1089, 1092 (9th Cir. 2009) (Immigration Judge could not properly 
base adverse credibility determination on inconsistencies where alien was not given a chance to 
reconcile them). 

In light of the foregoing, the Immigration Judge’s adverse credibility finding cannot be 
upheld on the record before us. Thus, we will remand the record to allow the respondent an 
opportunity to explain the inconsistencies noted by the Immigration Judge. If, on remand, the 
respondent is ultimately found to be credible, the Immigration Judge must comply with the 
notice and opportunity requirements of Ren v. Holder , 648 F.3d 1079 (9th Cir. 2011) before 
relying on the lack of corroboration (I.J. at 4-5). See Ren v. Holder, supra, at 1093 (“If a 
credible applicant has not yet met his burden of proof, then the IJ may require corroborative 
evidence,” so long as the applicant is given notice of the corroboration that is required and an 
opportunity either to produce the requisite corroborative evidence or to explain why that 
evidence is not reasonably available.”); Zhi v. Holder, 751 F.3d 1088, 1095 (9th Cir. 2014) 
(remanding record for reconsideration of the adverse credibility finding, and advising that “[i]f 
additional corroborative evidence is deemed necessary for Zhi to carry his burden of proof, then 
the notice requirements in Ren apply.”). 

Accordingly, the following order will be entered. 

ORDER: The record will be remanded to the Immigration Judge for further proceedings 
consistent with the foregoing opinion and for the entry of a new decision. 



FOR THE BO. 
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File: 
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- Kansas City, MO 


In re: 



IN REMOVAL PROCEEDINGS 


Date: 


MAY 1 3 2016 


MOTION 

ON BEHALF OF RESPONDENT: Allan H. Bell, Esquire 

ON BEHALF OF DHS: Melissa L. Castillo 

Assistant Chief Counsel 

APPLICATION: Reopening 


The respondent is a |||-year-old native and citizen of Kenya. Her case was last before the 
Board on May 23, 2014, when we dismissed her appeal from the Immigration Judge’s 
July 13, 2012, decision denying her request for a continuance to await the approval of the visa 
petition that was filed on her behalf by her United States citizen spouse. On February 24, 2016, 
the respondent filed the present request for reopening. The motion will be denied. 

The respondent’s motion is untimely filed and is denied on that basis. See section 240(c)(7) 
of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(c). The 
motion has not been shown to qualify for any exception to the time limitations imposed by law 
on motions to reopen removal proceedings. 


The respondent has not sufficiently shown that the 

|(b) (6) 

re 

dating 

since 

to the 

(b) (6) | 

in Kenya have 

■ 


the time of her hearing. Both the respondent’s brief and the proffered evidence, including the 
country information and the affidavits from the respondent’s father in Kenya and her brother and 


her sister-in-law both of whom reside in this country, reflect that 

in Kenya, although the 




2016). 


(b) (6) 

w 


is a 

_ Indeed, the 

is a “deep tradition within our people.” 
Further, the respondent has stated that 
to that country because she was 
regardless of her age 
father’s affidavit dated 


respondent’s father averred that 
(Respondent’s father’s affidavit dated 
she originally left Kenya to 
aware that her parents were 

upon her return (Respondent’s affidavit; Respondent’s 

2016). On this record, it is clear that evidence relating to the respondent’s [gHU! 
was available prior to her July 2012, hearing before the Immigration Judge. See 8 C.F.R. 
§ 1003.2(c)(1). 

Moreover, without some evidence of reliability, we give little weight to the alleged affidavits 
from the respondent’s father in Kenya and her brother and her sister-in-law regarding the 
likelihood that the respondent would be in Kenya at this point. Such 

evidence consists of copies of documents that were created in support of the present request for 



I 











(b)(6) 


reopening, were not subjected to cross examination, and are unsupported by independent 
evidence. See, e.g. Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 2010) (affording little 
weight to unauthenticated copies of documents that failed to identify the authors, who were not 
subject to cross examination, and were obtained for the purposes of the hearing), rev ’d in part, 
Huang v. Holder, 677 F. 3d 130(2dCir. 2012); Matter ofS-Y-G-, 24 I&N Dec 247, supra, at 
253 (BIA 2007) (requiring genuine, authentic, and objectively reasonable evidence for 
reopening). 

On this record, the respondent has not provided an adequate basis to excuse the untimeliness 
of the present motion. Nor do we find reopening warranted in the exercise of discretion under 
the Board’s sua sponte authority. See, e.g.. Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) 
(stating that “(t]he power to reopen on our own motion is not meant to be used as a general cure 
for filing defects or to otherwise circumvent the regulations, where enforcing them might result 
in hardship”). We acknowledge the respondent’s concern over returning to Kenya, but there 
appears to be no basis for reopening outside of the time constraints imposed by law. 

Accordingly, we will enter the following order. 

ORDER: The respondent’s motion and related request of a stay of removal are denied. 
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In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Sylvia L. Esparza, Esquire 
APPLICATION: Reopening 


This case was last before the Board on September 18, 2015, when we dismissed the 
respondent’s appeal of the Immigration Judge’s decision which denied his application for 
cancellation of removal under section 240A(b)(l) of the Immigration and Nationality Act, 
8 U.S.C. § 1229b(b)(l). On December 17, 2015, the respondent filed a motion to reopen his 
removal proceedings based on new evidence. The respondent’s motion to reopen will be denied. 

A motion to reopen “shall state the new facts that will be proven at a hearing to be held if the 
motion is granted and shall be supported by affidavits or other evidentiary material” and “must 
be accompanied by the appropriate application for relief and all supporting documentation.” 
8 C.F.R. § 1003.2(c)(l). A motion to reopen “shall not be granted unless it appears to the Board 
that evidence sought to be offered is material and was not available and could not have been 
discovered or presented at the former hearing . ...” Id. Further, the movant must establish 
prima facie eligibility for the relief sought; and satisfy the “heavy burden” of establishing that if 
the proceedings were reopened, with all the attendant delays, the new evidence would likely 
change the result in the case. See INS v. Doherty , 502 U.S. 314, 319 (1992); INS v. Abudu, 
485 U.S. 94,104-05 (1988); Matter ofCoelho , 20 IAN Dec. 464 (BIA 1992). 

With his motion to reopen, the respondent submitted his own affidavit and a mental health 
assessment, dated 2015, in which a counselor diagnosed him with “Persistent 

Depressive Disorder (Dysthymia) with anxious distress, in partial remission, moderate.” The 
respondent asserts in his motion that due to his mental state at the time of his hearing, he testified 
incorrectly that he departed the United States for Mexico in October 1999 and returned to the 
United States in September 2000. He asserts that he now remembers that he returned to Mexico 
inH 2000 for the birth of his daughter and returned to the United States sometime in EIM 
2000. He claims that but for his incorrect testimony, which the Immigration Judge found 
precluded him from establishing the requisite 10-year period of continuous physical presence in 
the United States preceding the service of the Notice to Appear (“NTA”) on December 31,2009, 
he would have been eligible for cancellation of removal under section 240A(b)(l) of the Act. 
See 8 U.S.C. §§ 240A(b)(l)(A), (d)(l)-(2). 

After consideration of the respondent’s motion and the totality of the record evidence, we do 
not find that the respondent has demonstrated that reopening of his proceedings is warranted. 
See Matter of Coelho, supra. We note at the outset that the counselor’s assessment and diagnosis 
made no finding that the respondent was not mentally competent at the time of his hearing. The 









counselor did not make any assessment regarding the respondent’s mental health status in the 
context of its impact on the respondent’s ability to testify at his immigration court hearings. Our 
review of the record does not identify indicia of mental incompetence during his hearings. See 
Matter of M-A-M-, 25 I&N Dec. 474, 477 (BIA 2011) (stating that ‘'[a]bsent indicia of mental 
incompetency, an Immigration Judge is under no obligation to analyze an alien's competency). 
The record reflects that the respondent, who was represented before the Immigration Judge, 
participated as a witness and testified responsively throughout the proceedings. The transcript 
shows that the respondent’s testimony regarding his departure from the United States in October 
1999 and return to the United States in September 2000, was specific, detailed and verified by 
the respondent multiple times throughout his testimony (,see Tr. at 28-30, 38-39, 41; see also Tr. 
at 61-62; Respondent’s Br. at 3-4). 

In his December 12, 2015, motion to reopen, the respondent asserts that his ex-wife can 
confirm that he was in the United States after October 1999 until early 2000, and that she was in 
the process of requesting documents to prove that he was sending money from the United States 
to her in Mexico during the time period at issue. He indicates that his ex-wife was willing to 
provide an affidavit upon her return from Mexico for the holidays, as well as testify in court. We 
note that, to date, the respondent has not provided the Board with documents indicating that he 
was present in the United States for a continuous period preceding the service of the December 
31,2009, NT A. He also has not provided the Board with an affidavit from his ex-wife. 

Based on the foregoing, the motion will be denied. The following order will be entered. 

ORDER: The respondent’s motion to reopen is 

_ ^ _ 

FORTfffilB^ARD 
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(b) (6) 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Michael Z. Goldman, Esquire 
APPLICATION: Reopening 


OCT i i if ' 5 


This case was last before us on March 9,2015, when we affirmed the Imm igration Judge’s 
February 21, 2013, decision denying the respondent’s applicati ons for 

The respondent, a native and 

citizen of Mauritania, filed a timely motion to reopen on June 8, 2015. See section 
240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7) (C)(i); 8 C.F.R. 
§ 1003.2(cX2). The Department of Homeland Security has filed no opposition or other response 
to this motion, and the motion is deemed unopposed. See 8 C.F.R. § 1003.2(gX3). The motion 
will be granted. 


The respondent alleges ineffective assistance by his former counsel, where the Immigration 
Judge’s decision and the record indicate that the former counsel advised th e respondent against 
submitting evidence whic h directly impacted the outcome of his case 

(BIA Mar. 9, 2015) at 1-2; I.J. at 8-11; Tr. at 44). The respondent’s 
claim for^^^Jis predicated on in Mauritan ia (BIA at 2; I.J. at 2, 8). The 

evidence he seeks to submit upon reopening is a docume nt an organization 

which purportedly in Mauritania. He asserts that his 

former counsel repeatedly advised him not to present this information, despite the respondent's 
inclination to present it and the Immigration Judge’s queries about the lack of this information on 
the record (Resp. Mot. at 5-6). The respondent also contends that he offered two pieces of 
evidence below in support of in Mauritania—a certificate from 

the Mauritanian organization which corroborated his testimony, and a 

statement and identification card 

(Resp. Mot. at 7; BIA at 5n7^n0)^I^iotenh^^^Iclcnowiedge^u^i^iot 
rely on this evidence in adjudicating his claim because his former counsel offered it in 
unauthenticated form and in an untimely fashion, on the day of the hearing (Resp. Mot. at 7; 
BIA at 2; I.J. at 10). 


In Matter of Lozada, 19 I&N Dec. 637, 639 (BIA 1988), aff’d , 857 F.2d 10 (1st Cir. 1988), 
we laid out the requirements that a respondent must meet in order to support a claim of 
ineffective assistance of counsel. First, the motion should be supported by an affidavit of the 
allegedly aggrieved respondent attesting to the relevant facts. Second, before the allegation is 
presented to the Board, the former counsel must be informed of the allegations and allowed the 
opportunity to respond. Any subsequent response from counsel, or report of counsel's failure to 












t 


(b)(6) 


respond, should be submitted with the motion. Finally, if it is asserted that prior counsel’s 
handling of the case involved a violation of ethical or legal responsibilities, the motion should 
reflect “whether a complaint has been filed with appropriate disciplinary authorities regarding 
such representation, and if not, why not.” Matter of Lozada, supra. 

With his motion, the respondent has submitted a sworn affidavit setting forth the parameters 
of the agreement with his former counsel; a letter informing the former counsel of the allegations 
against him; and evidence of a bar complaint filed with the New York Disciplinary Committee, 
Supreme Court, Appellate Division, First Judicial Department (Resp. Mot., Tabs B-D). On the 
basis of these documents, we conclude that the respondent has complied with the Lozada 
requirements. Matter of Lozada, supra. To prevail on his claim of ineffective assistance of 
counsel, however, the respondent must show not only ineffective representation, but also 
prejudice resulting from that representation. Debeatham v. Holder, 602 F.3d 481, 485 
(2d Cir. 2010). 


We conclude that the respondent has satisfactorily demonstrated prejudice resulting from his 
former counsel's ineffective assistance. Our prior decision rested on a lack of corroboration of 
the respondent’s claim, and we explicitly noted that the decision was not predicated on the 
Immigration Judge’s adverse credibility finding (BIA at 1-2). As such, we agree with the 
respondent that he suffered prejudice in being advised against presenting evidence which would 
have directly influenced the determination regarding his eligibility for relief (Resp. Mot. at 6-7; 



(6th Cir. 2006) 
in Mauritania 


BIA at 2; I.J. at 10-11). See, e.g. 

(stating that we might have adjudicated an alien’s claimed ^_ 

differently, had we considered evidence excluded by a lack of competence and diligence on the 
part of the alien’s former counsel). 


Accordingly, the respondent’s motion will be granted, and the removal proceedings will be 
remanded to the Immigration Judge for further consideration of the respondent’s applications for 


(b)(6) 


include, if desired, the submission of additional evidence by the parlies. The following orders 
shall be issued. 


ORDER: The respondent’s motion to reopen is granted. 

FURTHER ORDER: The record is remanded to the Immigration Court for further 
proceedings consistent with the foregoing opinion. 


FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
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ON BEHALF OF RESPONDENT: Andre Boghosian, Esquire 
APPLICATION: Reopening 


MAR 2 5 2016 


The respondent’s motion to reopen is untimely. Section 240(c)(Q(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(cX2). The Board entered the 
final administrative order in the respondent’s proceedings on September 8, 2010, when it 
dismissed the respondent’s appeal of the Immigration Judge’s denial of his applications for 

The 

Board received the current motion to reopen on February 1,2016. The Department of Homeland 
Security (“DHS”) has not responded to the motion. The motion will be denied. 


The respondent 
number limitations 



properly concluded 
an application for| 
in connection with 
§ 1229a(c)(7». In 
based on his 
Affidavit). 


asserts that his motion to reopen falls within the exception to the time and 
for motions to reopen to apply or reapply for 

in the country of nationality.” 

(9th 2008) (holding that the Board 
that an alien, who was subject to a final order of removal and sought to file 
based could apply for only 

a motion to reopen, subject to the time and number limitations of 8 U.S.C. 
his motion, the respondent contends that he in Armenia 

in the United States (Motion at Tab H, Respondent’s 


m 


The respondent’s untimely motion to reopen does not qualify for the 
to the 90-day time limit. First, the respondent’s 

the States 

in Armenia such that his motion falls within this exception to the time limits for motions 
to reopen. | (9th Cir. 2007). Second, the 

respondent’s affidavit is speculative as to what will happen to him in Armenia, and does not 
demonstrate that his possible treatment in Armenia, 

(see Motion , Tab H). Third, the letters from the respondent's father, aunt, and uncle 
are speculative as to what will happen to the respondent upon his return to Armenia (Motion, 


1 Tlie United States Court of Appeals for the Ninth Circuit denied the respondent’s petition for 
review on 2013. 





















Tabs the and are 

of unknown origin {Motion, Tab L). See (BIA 2007) (stating 

that genuine, authentic, and objectively reasonable evidence is required for reopening); Matter of 
H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 2010), rev’d in part, Huang v. Holder, 677 F.3d 130 
(2d Cir. 2012). 


Furthermore, the respondent’s evidence does not indicate that 
previous hearing in 2009. Rather, the evidence indicates that EE 


since his 


{Compare 

Motion, Tabs N, P, Q. with Exh. 8). Therefore, the respondent has not submitted persuasive new 
or previously unavailable evidence that is sufficient to meet his “heavy burden” of showing that 
it is likely that the result would change if the proceedings were reopened. See generally 
Matter ofCoelho . 20 I&N Dec. 464 (BIA 1992). 


Finally, the respondent has not shown that an “exceptional situation” exists that would 
warrant the Board’s exercise of its discretion to reopen these proceedings sua sponte. Matter of 
J-J-. 21 I&N Dec. 976 (BIA 1997); Matter of G-D-, 22 I&N Dec, 1132, 1133-34 (BIA 1999) 
(stating that “as a general matter, we invoke our sua sponte authority sparingly, treating it not as 
a general remedy for any hardships created by enforcement of time and number limits in the 
motions regulations, but as an extraordinary remedy reserved for truly exceptional situations”). 
Accordingly, the motion to reopen will be denied. 

ORDER: The motion to reopen is denied. 

iW 


FOR THE BOARD 
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ILS. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 

File: - San Diego, CA Date: ^ q 2 ^ 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Mayra A, Gamez, Esquire 
CHARGE: 

Notice: Sec. 2l2(a)(6)(E)(i), I&N Act [8 U.S.C. § 1182(a)(6)(E)(i)] - 
Alien smuggler 

APPLICATION: Termination; continuance 


The respondent appeals from the Immigration Judge's September 18, 2014, decision finding 
him removable as charged and ordering him removed from the United States to Mexico. The 
appeal will be dismissed. 

Under 8 C.F.R. § 1003.1(d)(3), the Board defers to factual findings unless they are clearly 
erroneous, but it conducts de novo review of all remaining issues including questions of law, 
judgment and discretion. 

In an order dated November 8, 2013, the Immigration Judge denied the respondent’s motion 
to suppress (I.J. at 3-4; Exh. 18). In a decision dated September 18,2014, the Immigration Judge 
denied the respondent’s motion to terminate proceedings, sustained the Department of Homeland 
Security’s (DHS) charge of removability, and ordered the respondent removed to Mexico (I.J. at 
5-9). 


On appeal, the respondent maintains that the Record of Deportable/Inadmissible Alien 
(Form 1-213) and other documents submitted by the DHS should have been suppressed (Resp. 
Br. at 2-5; Exh. 16). The Form 1-213 indicates that the respondent was questioned on April 30, 
2011, at the San Ysidro, California port of entry and admitted to attempting to smuggle his 
girlfriend into the United States by using a California driver’s license that he stole 

from his cousin (I.J. at 6-7; Exh. 16 at 1-3). The Notice to Appear (Form 1-862) (NTA) charges 
the respondent with inadmissibility under section 212(a)(6)(E)(i) of the Act, 8 U.S.C. 
§ 1182(a)(6)(E)(i), as an alien who at any time knowingly has encouraged, induced, assisted, 
abetted, or aided any other alien to enter or to try to enter the United States in violation of law 
(Exh. 1). 

Whenever an alien in removal proceedings questions the legality of evidence, he must 
provide proof establishing a prima facie case that the government’s evidence was unlawfully 
obtained before the burden will shift to the government to justify the manner in which it obtained 
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the evidence. See Matter of Barcenas, 19 I&N Dec. 609, 611 (BIA 1988); Matter of Ramirez- 
Sanchez 17 I&N Dec. 503, 505 (BIA 1980). 

We are not persuaded by the respondent’s arguments on appeal that alleged regulatory 
violations by the government require that his motion to suppress be granted (Resp. Br. at 2-5). 
He argues that immigration officers failed to advise him as required by 8 C.F.R. § 287.3(c) of his 
right to counsel or that any statement he made may be used against him in a subsequent 
proceeding (Resp. Br. at 2-5). This contention is foreclosed by Samayoa-Martinez v. Holder, 
558 F.3d 897, 901-02 (9th Cir. 2009), which held that the obligation to notify the alien of the 
rights provided in 8 C.F.R. § 287.3(c) does not attach until the alien has been arrested 
and ‘‘placed in formal proceedings.” See 8 C.F.R. § 287.3(c). Removal proceedings do not 
commence until an NTA is filed in the immigration court. 8 C.F.R. § 1239.1(a); see also 
Samayoa-Martinez v. Holder, supra, at 901. Similarly, in Matter of E-R-M-F- & A-S-M-, 
25 I&N Dec. 580 (BIA 2011), die Board agreed with the reasoning in Samayoa-Martinez and 
held that under the plain language of 8 C.F.R. § 287.3(c), “an alien who is arrested without a 
warrant is not entitled to advisals until he or she is ‘placed in formal proceedings.’” Id. 583. 
While the respondent argues that our decision in Matter of E-R-M-F- & A-S-M-, supra , is 
incorrect, it is binding precedent in this case (Resp. Br. at 2-3). 

Here, the respondent was questioned on 2011, before he was placed in formal 

removal proceedings by the filing on the NTA on May 18, 2011 (Exhs. 1, 16). Thus, his 
statements were made before the initiation of formal removal proceedings and the immigration 
officers were not required to give any advisals under 8 C.F.R. § 287.3(c). To the extent that the 
respondent argues that the Immigration Judge erred in concluding that he was not under arrest at 
the time of his detention, the Immigration Judge made no such finding (Resp. Br. at 4-5). For 
these reasons, the Immigration Judge correctly denied the respondent’s motion to suppress. The 
Immigration Judge also properly concluded that the DHS met its burden of showing by clear and 
convi ncing evi dence that the respondent knowingly encouraged, induced, assisted, abetted, or 
aided to enter or to try to enter the United States in violation of law, beca use the 

evidence submitted by the DHS shows that the respondent admitted to helping attempt 

to enter the United States illegally (I.J. at 5-7; Exh, 16). 

Next, the respondent argues that the Immigration Judge erred by denying his request to 
continue his removal proceedings to pursue Deferred Action for Childhood Arrivals (DACA) 
(Resp. Br. at 5-8; I.J. at 8; Tr. at 18-19, 23). On Febmary 14, 2012, the respondent’s first 
hearing, the Immigration Judge continued the case for attorney preparation (Tr. at 2-3). The 
respondent’s hearing on June 19, 2013, was continued because the DHS did not have his file and 
requested time to submit additional evidence (Tr. at 7-9). At his next hearing on March 5, 2014, 
the respondent, through counsel, indicated that he might seek prosecutorial discretion or DACA 
but had not done so yet (Tr. at 10-11). 1 The Immigration Judge reset the case for a merits 
hearing on September 18,2014, noting that he was setting the case out “far enough” to allow the 
respondent to file any requests to DHS (Tr. at 11-12). On his September 18, 2014, merits 


1 The respondent’s request for prosecutorial discretion was denied (IJ. at 8; Tr. at 19). 
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hearing, the respondent, through counsel, submitted proof of filing a DACA application on 
September 11,2014, just days before his merits hearing (l.J. at 8; Tr, at 16, 18; Exk 21). During 
his September 18, 2014, hearing, the respondent requested another continuance to pursue relief 
through DACA (Tr. at 23). 

Upon de novo review, we find that the Immigration Judge did not abuse his discretion in 
denying the respondent’s request for a continuance. The respondent has not established good 
cause for a continuance to pursue DACA. See 8 C.F.R. § 1003.29; see also Matter of Perez- 
Andrade, 19 I&N Dec. 433 (BIA 1987) (the decision to grant orderly a continuance is within the 
sound discretion of the Immigration Judge, if good cause is shown, and will not be overturned on 
appeal unless it appears that the respondent was deprived of a full and fair hearing). The 
respondent’s desire to seek deferred action does not warrant a continuance of removal 
proceedings because the decision to grant an alien deferred action lies within the exclusive 
jurisdiction of the DHS (I.J. at 8). See Matter of Quintero, 18 I&N Dec. 348, 350 (BIA 1982) 
C'[S]ince the respondent can request deferred action status at any stage in the proceedings, the 
immigration judge did not err in refusing to adjourn the hearing to allow him to pursue that 
relief.’’). An order of removal does not preclude the government from adjudicating an 
application for deferred action. Additionally, during the pendency of this appeal, for the past 
year and a half, the respondent has not updated the record with proof that his DACA application 
was approved. Thus, we find that the respondent has not demonstrated any resultant prejudice 
from the Immigration Judge’s denial of his continuance request. See Matter ofSibrun, 18 I&N 
Dec. 354 (BIA 1983). 

Accordingly, the following order will be entered. 

ORDER: The appeal is dismissed. 
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IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENTS: Alexander J. Segal, Esquire 
APPLICATION: Cancellation of removal; reopening 


The respondents, natives of the former Soviet Union and citizens of Ukraine, appeal the 
decision of the Immigration Judge, dated August 27, 2015, which denied their applications for 
cancellation of removal. See section 240A(b)(l) of the Immigration and Nationality Act, 
8 U.S.C. § 1229b(b)(l). On appeal, the respondents also move to remand, submitting new 
evidence. The appeal will be dismissed and the motion will be denied. 

We review the findings of fact, including the determination of credibility made by the 
Immigration Judge, under a “clearly erroneous” standard. See 8 C.F.R. § 1003.l(dX3XO- We 
review all other issues, including whether the parties have met the relevant burden of proof, and 
issues of discretion, under a de novo standard. See 8 C.F.R. § 1003. l(dX3X“)* 

We affirm the Immigration Judge’s determination that the respondents did not demonstrate 
exceptional and extremely unusual hardship (“EEUH”) to their two United States citizen children 
(I.J. at 6-7). See section 240A(b)(l)(D) of the Act. The Immigration Judge properly considered 
the aggregate effect of the relevant hardship factors, including the age and health, the existence 
of family in the Ukraine and the United States, and the financial and emotional impact of the 
family’s removal (I.J. at 2-3, 5-7). See Matter of Recmas, 23 I&N Dec. 467, 472 (BIA2002); 
Matter of Andazola, 23 I&N Dec. 319, 323-324 (BIA2002); Matter of Monreal, 23 I&N 
Dec. 56, 63 (BIA 2001). 

The respondents testified that they would bring their children with them to the Ukraine if 
they are removed (I.J. at 2). They argued that they will not be able to find work in the Ukraine, 
and the children will thus suffer economic hardship and reduced educational opportunities 
(I.J. at 2; Respondents’ Br. at 10-12). The respondents also speculated that, without an income, 
they would be unable to afford adequate medical and dental care (Respondents’ Br. at 12; I.J. at 
2). Finally, the respondents expressed concern that the current political situation in the Ukraine 
will deteriorate further and they will be at risk of “mistreatment” because they speak a little 
Russian (Respondents’ Br. at 12-13; I.J. at 2,6). 


The Immigration Judge correctly found that none of these factors establish hardship that is 
“substantially different from, or beyond, that which would normally be expected from the 






deportation of an alien with close family members here.” Matter of Monreal, supra, at 65. She 
found that the children do not have any health issues for which they need exceptional medical 
care unavailable in the Ukraine (IJ. at 6). See Matter of Monreal, supra, at 63 (a strong 
applicant for cancellation of removal might have a qualifying child with “very serious” health 
issues). The respondents assert that one child, » does very well in school, while the other 
child, “struggles” and has taken summer classes (Respondents’ Br. at 10-11); however, 

the Immigration Judge correctly found no indication that either child has exceptional educational 
needs (I J. at 5). 

The respondents submitted a psychological report on the children which expresses concern 
that they would be at risk for the loss of their “educations, depression and anxiety” and that the 
children would “be unable to adjust in a healthy way” (Respondents’ Br. at 9-10; Exh. 3 at 11- 
12). We agree with the Immigration Judge that these concerns are not outside the realm of what 
others who relocate to an unfamiliar country would face (I J. at 6). The report did not define any 
specific mental illness or emotional issues; instead, as the respondents admit, the psychologist 
describes the children as “strong” (Respondents’ Br. at 9). Additionally, the report does not take 
into account that the children have visited the Ukraine during the summers; therefore, it is not a 
totally unfamiliar culture (I J. at 2). 

Otherwise, the respondents believe that their children will suffer from diminished 
educational opportunities and poor economic conditions. These factors generally are insufficient 
grounds for a grant of cancellation (IJ. at 5-6). See Matter ofAndazola, supra, at 323 n. 1. The 
respondents do not rebut the Immigration Judge’s finding that political strife in Ukraine is 
currently limited to a geographic region which is not near the respondents’ hometown (I J. at 6). 
Their speculation about the possibility of more generalized civil strife in Ukraine is unpersuasive 
(I.J. at 6). Thus, we affirm the Immigration Judge’s denial of cancellation of removal for the 
reasons he described. 

With their appeal, the respondents submit a motion to remand and new evidence. When new 
evidence is presented for the first time on appeal, it may be deemed a motion to remand for 
consideration of the new evidence. A motion to remand is subject to the same substantive 
requirements as a motion to reopen. See 8 C.F.R. § 10032(c)(1); Matter of Coelho, 20 I&N 
Dec. 464 (BIA 1992). The Board ordinarily will not consider a discretionary grant of a motion 
to remand unless the moving party meets a “heavy burden” and presents evidence of such a 
nature that the Board is satisfied that if proceedings before the Immigration Judge were 
reopened, with all the attendant delays, the new evidence offered would likely change the result 
in the case. Matter of Coelho, supra, at 473, citing INS. v. Doherty, 502 U.S. 314 (1992). 

The respondents claim that their prior attorney, Ms. Olga Bychok, provided them ineffective 
assistance before the Immigration Judge, as she did not pursue the lead respondent’s application 
for adjustment of status based on his approved Immigrant Petition for Alien Worker 
(Form I-140). 1 The lead respondent’s application was denied by the United States Citizenship 


1 The co-respondent filed a derivative application for adjustment based on the lead respondent’s 
application. 
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and Immigration Services (“USCIS”) on March 8, 2010, because he did not establish that he was 
eligible to be “grandfathered” under section 245(i) of the Act, 8 U.S.C. § 1255(i). This provision 
allows an alien who was not inspected or admitted to adjust his status if he was the beneficiary of 
an approved Form 1-140 and that form or application for labor certification (Form ETA 750) 
was filed on or before April 30, 2001. Section 245(i)( 1 )(B)(i) of the Act The USCIS 
determined that the lead respondent did not demonstrate that his Form ETA 750 was filed on or 
before that date. 

The respondents provide an affidavit from their previous attorney, Ms. Olga Bychok, stating 
that she advised the respondents not to re-apply for adjustment before the Immigration Judge 
because she concluded that they were ineligible. She acknowledges that she was unaware of the 
existence of an April 30, 2001, USCIS Policy Memo, “Field Guidance Regarding Eligibility for 
Section 245(i) under the Legal Immigration Family Equity Act”. This Policy Memo provides 
that the postmark on the labor certification application (Form ETA 750) establishes the filing 
date, but further states that if the postmark is “unavailable,” receipt of the application at the 
appropriate office by May 3, 2001, will be sufficient to demonstrate timely filing for purposes of 
section 245(i) of the Act. The date of signature on the lead respondent’s lead respondent’s 
Form ETA 750 is April 30,2001, and the receipt date is May 3,2001. 

Pursuant to Matter of Lozada, supra, an alien claiming ineffective assistance of counsel must 
submit: (1) an affidavit setting forth in detail the agreement with former counsel concerning what 
action would be taken and what counsel did or did not represent in this regard; (2) proof that the 
alien notified former counsel of the allegations of ineffective assistance and allowed counsel an 
opportunity to respond; and (3) if a violation of ethical or legal responsibilities is claimed, a 
statement as to whether the alien filed a complaint with any disciplinary authority regarding 
counsel's conduct and, if a complaint was not filed, an explanation for not doing so. 

The respondents acknowledge that they chose not to file a complaint against Ms. Bychok 
with the appropriate state bar association (Respondents’ Br. at 22). Instead, the respondents’ 
current attorney spoke to Ms. Bychok by phone, and she submitted the affidavit that the 
respondents attach to their motion. 

We conclude that the respondents are not in compliance with the Lozada requirements. The 
Court of Appeals for the Second Circuit has upheld the application of the Lozada requirements. 
See Jian Yun Zheng v. U.S. Dep't of Justice, 409 F.3d 43, 46-47 (2d Cir. 2005) (holding that 
failure to comply with Lozada is a valid basis for denial of reopening); cf Yi Long Yang 
v. Gonzales, 478 F.3d 133, 142-43 (2d Cir. 2007) (rejecting “slavish adherence” to the Matter of 
Lozada requirements, and finding substantial compliance where the alien demonstrated that his 
attorney had been disbarred). 

In Matter of Lozada, supra, we explained that: 

The high standard announced here is necessary if we are to have a basis for 
assessing the substantial number of claims of ineffective assistance of counsel that 
come before the Board.... Then, too, the potential for abuse is apparent where no 
mechanism exists for allowing former counsel, whose integrity or competence is 
being impugned, to present his version of events if he so chooses, thereby 
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discouraging baseless allegations. The requirement that disciplinary authorities be 
notified of breaches of professional conduct not only serves to deter meritless 
claims of ineffective representation but also highlights the standards which should 
be expected of attorneys who represent persons in immigration proceedings. 

Id. at 639-40. The allowance for “substantial compliance” with the Lozada requirements 
provides the alien with leeway in circumstances where full compliance is difficult or impossible, 
not when he has made an agreement with his prior attorney to avoid it. 

Thus, we conclude that the respondents have not substantially complied with the 
requirements of Matter of Lozada, and we decline to remand on the basis of their ineffective 
assistance claim. Accordingly, the following order will be entered. 

ORDER: The respondents’ appeal is dismissed, and their motion to remand is denied. 
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MOTION 


ON BEHALF OF RESPONDENT: Fangzhong Tian, Esquire 
APPLICATION: Reopening 

This case was last before us on August 15, 2011, when we entered a final administrative 
order dismissing the respondent’s appeal. On August 3, 2015, the respondent submitted the 
instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of Homeland Security 
has not responded to the motion. The motion has been filed out of time, and it will be denied. 

With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 Lf.S.C. § 1229a(cX7XQ(0'. 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply for 

in the country of nationality 

or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 U.S.C. § 1229a(c)(7XC)(ii); 8 C.F.R. § 1003.2(c)(3)(H); Matter of S-Y-G-, 24 I&N Dec 
247 (BIA 2007), aff'dShao v. Mukasey ,, 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 
22 I&N Dec. 953, 956 (BIA 1999). However, the respondent has not demonstrated that the 
exception applies to this motion. 

The respondent, a native and citizen of China, applied for 


(b)(6) 
(b)(6) 


(b) (6) 



i. The 


Immigration Judge found that he was not credible. The respondent now seeks reopening to apply 
for a based on in the United States, and to apply 

based on 



China. 


He offers his application, affidavit, passport, employment authoriz ation card, 

and letters 

identity cards fro m relatives and a friend in China , documents that purport t o be a | 

2007 bail rece ipt, and [g|gj 

_ photographs, internet blog 

entries, excerpts from the 2012 and 2013 Country Reports on China, media reports, and a letter 
from the U.S. Attorney for the District of New Mexico. 











(b)(6) 


The respondent states that his ex-wife contacted an individual to help him get a driver’s 
license and an employment authorization card, that he paid him SI,650 and got a New Mexico 
driver’s license, and that he did not know that it was illegal for the individual to provide him 
with a faked address to get his license. See Exhibit B, 12. He relates that the individual helped 
him get his employment authorization card, but that individual signed the card, not him. Id. He 
reports that USICE agents came to his home, told him that his driver’s license was invalid, and 
arrested him. Id., K 13. He states that he went through several court hearings, was transferred to 
jails in Texas, Oklahoma, and New Mexico, and realized that he must cooperate with the U.S. 
Government by acting as a government witness. Id. He recounts that he testified to getting his 
driver’s license, was released, and later voluntarily returned to New Mexico to testify as the 
government’s witness, after which he got a notice of case closure. Id. 


He states that in 2012, became a[ 

in 2014 and another in 2015. Id., 14, 16. The respondent claim s that he 

and with 

his real name and real head image set up a website and 



China no w, he will 
and woulc 


The instant case arises in the jurisdiction of the United States Court of Appeals for the Fifth 
Circuit, and we decline to apply the decisions that the respondent cites from outside of the Fifth 
Circuit. We will deny the respondent’s motion because he has not demonstrate<j^^^| 
mmiH in China to warrant an exception to the time limit for motions to 
reopen, and he has not established his prima facie eligibility fo r relief. See Matter of S-Y-G-, 
supra (a motion to reopen based on must also demonstrate that the 

applicant is prima facie eligible for the requested relief); generally Zhang v Gonzales, 432 F.3d 
339,344-45 (5th Cir. 2005); Panjwani v. Gonzales, 401 F.3d 626 (5th Cir. 2005). 


The evidence reflects that some in China have | 

there. See, 

2012 and 2013 Country Reports excerpts at 77-81; Exhibit O. We have found that U.S. State 
Department reports on country conditions are highly probative evidence and are usually the best 
source of information on conditions in foreign nations. See Matter of H-L-H- & Z- K-Z-, 25 I&N 
Dec. 209 (BIA 2010), rev’d in part, Huang v. f/o^^67^J^3^2^Cir^012). However, 
the evidence is not ad equate to demonstrate that upon their 

return to China based the United States, and we 

cannot simply extrapolate, based on what happened t o these individuals in Chin a, and in the 
absence of spec ifics about the facts of these cases, thatj^^^^^^^^J^^B in t he United 
States would be 

_ (the Board will not “simply extrapolate” based o n the case of another 

individual in China that an alien returning from the United States would be[ 

I) 
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KbH6) 


To the extent that the respondent is claiming a in China with 

to the States ’ he 

has not presented sufficient evidence of such a change since the time of his heari ng in 2009. See 
generally Panjwani v. Gonzales, supra. The respondent's evidenc e reflects that 

there has been a continuing 

_ including the time of the respondent’s proceedings in 2009. .See, e.g., Exhibit P; 

Exhibit Q, We conclude that the evidence is not sufficient to show 
BilUm in China with respect 
the United States who return to China. 



The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Zhang v. Gonzales, supra; Altamirano-Lopez v. Gonzales, 43S F.3d $47, 

549 (Sth Cir. 2006). We find that reports _ 

i does not 

prima facie demonstrate th at the respondent in this case _ 

upon his return to China 
United States because it does not indicate 

in this country. See, e.g., Exhibits O and P. 

We give limited weight to the statement o f the President in the Unite d States, 

who alternately refers to the respondent as [pH ^J^^^^J andwhostates that on 

date has not yet occurred. See 

Exhibit J. The material inaccuracies in his statement undermine its evidentiary worth. 

We also give limited weight to the letters from t he respondent’s parents and friend in China. 
See Exhibits D-l to D-3. They claim that his parents [ 

|, and his mother relates that she and her husband were for 

_ |because they 

had nothing to say. Id. These claims are no t supported by evidence such as 
||^Moreover, these statements are from interested 
witnesses who are not subject to cross-examination, and they appear to have been created for the 
purpose of litigation. These documents are of essentially unjenown reliability and, given the 
respondent’s previous lack of candor, we do not find them to have been shown to be of sufficient 
evidentiary worth to support reopening these proceedings. See Matter of H-L-H - dr Z-K-Z-, 
supra. We conclude that the respondent has not satisfied h is burden of p roof to establish his 
prima facie eligibility for | 

because the evidence is not sufficie nt to demonstrate 

upon his return to China | 

Seel 




The re spondent submits 
* n the United States 
he returns to China, he will^ 
presented evidence of the 


demonstrated 


but no other evidence of | 

See Exhibit R. He has not offered evidence for his claim that if 

See Ex hibit B, f 17. He has not 
in China, or evidence of 
there. We conclude that he has not 

since 
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(b) (6) 


his 2009 hearing to warrant an exception to the time limit for his motion to reopen, and has not 
met his burden to establish that he is prima facie eligible for 


The respondent has not made a prima facie showing that 


(b)(6) 



We fi nd no merit in the respondent’s contention that reopening is warranted because he is 
entitled to in a completed 

establish prima facie eligibility fo r a an al ien 

- which ^ 

alien has been, is b ^ing nr ordinarily requir es an 

(BIA 

2012). The respondent claims that he paid an individual and got a New Mexico driver license, 
and that he did not know that it was illegal for the individual to provide him with a faked address 
to get his driver’s license. See Exhibit B, T| 12. His evidence reflects that he testified as a 

of an individual on charges of fraud 

connection to obtaining identity documents, transporting illegal aliens, engaging in monetary 
transactions in property derived from specified unlawfu l activity, and witness tampering. See 
Exhibit Q. The respondent has not demonstrated t hat he^^^H|HHH|HHHMHflm 

■'See A In 

has not shown that he is prima facie eligible forfind no basis to 
reopen his proceedings on that basis. 


The respondent has not met the r equirements of section 240(cX7XC)(ii) of the Act. His 
evidence is not sufficient to establish a 

“arising in the country of nationality” so as to create an excep tion to the time and number 
limitations for filing a late motion to reopen to apply for[SESH See | 




Cir. 2007). The respondent has not met his burden to 
prove that his removal proceedings should be reopened. See Matter of Coelho, 20 I&N Dec. 464, 
473 (BLA 1992). Accordingly, as the respondent’s motion exceeds the time limitation for 
motions to reopen, it will be denied. 


ORDER: The respondent’s motion to reopen is denied. 




FOR THE BOARD 
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Falls Church, Virginia 22041 
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Board of Immigration Appeals 


File: 
In re: 


- Dallas, TX 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Fangzhong Tian, Esquire 
APPLICATION: Reopening 


OCT 28 2(15 



This case was last before the Board on June 21, 2011, when the Board dismissed the 
respondent’s appeal from the Immigration Judge's July 29, 2009. decision denying the 
respondent’s application for 

On August 4, 2015, the respondent, who purports_ 

_in the 

United States, filed the present motion to reopen. The motion will be denied. 

To the extent the respondent’s motion could be construed as a motion to reconsider the 
Board’s June 21,2011, decision, the respondent’s motion is untimely. See 8 C.F.R. § 1003.2(b). 
Considered as a request for reopening, the motion is untimely filed and has not been shown to 
qualify for any exception to the filing requirements imposed by law on motions to reopen 
removal proceedings. See section 240(cX7)(C) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7)(C); 8 C.F.R. § 1003.2(c)(2). First, the respondent’s 

| in this country since the Immigration Judge’s July 2009 decision demon strates 

~~c ountry of 
nationality.” Evidence Q 

China such that the respondent’s motion 
may be found to fall wi thin the exception to the time limits applicable to motions to reopen. See 

(BIA 2007). 

Second, the evidence proffered along with the pending motion does not sufficiently reflect 

since 

last before the Immigration Judge. Indeed, despite its scant nature, the proffered country 
information reflects that the Chinese 

in China, including 

Further, the submitted evidence does not reflect that any 
after the Immigration J udge’s July 2009 decision formed 
the basis c or that China’s 






has significantly changed. Rather, the respondent’s evidence 


Under the circumstances, that 














of the respondent’s 



does not bolster her claim that conditions in China 


Moreover, the alleged affidavit from t he respondent’s father in China contains no independent 
evidence supporting h is assertion that the 

and it provides no details regarding the circumstances surrounding his 
alleged receipt of such information (Respondent’s Brief at attached Affidavit at Tab D-2). Under 
the circumstances, we afford little weight to the witness affidavit, which was created by an 
interested party who was not subjected to cross examination and whose statement was not sworn 
to before an officer authorized to administer oaths. See , e.g.. Matter of H-L-H- & Z-Y-Z -, 25 I&N 
Dec. 209, 215 (BIA 2010), rev'd in part , Huang v. Holder , 677 F. 3d 130 (2d Cir. 2012) 
(affording little weight to unauthenticated copies of documents that failed to identify the authors, 
who were not subject to cross examination, and were obtained for the purposes of the hearing); 
Matter o/S-Y-G-, 24 l&N Dec 247, 253 (BIA 2007) (requiring genuine, authentic, and objectively 
reasonable evidence for reopening). We are not inclined to overlook the noted deficiencies 
particularly where, as here, the respondent does not meaningfully address or explain the 
circumstances surrounding her receipt of the alleged letter from China. In any event, the 
proffered evidence, including the alleg ed affidavit from the respon de nt’s father, does not descri be 
or indicate that the respondent would J on 

| in this country. 



The respondent’s affidavit also a sserts her Howe ver, the 

respondent does contend that she nor has 

she proffered any evidence in support of such a claim. Additionally, the respondent has 
proffere d no evidence reflecting that she is the beneficiary of an approved, much less pending, 
petition. 


On this record, the respondent has not provided an adequate basis to excuse the untimeliness 
of the present morion. Nor has she demonstrated an exceptional situation that would warrant 
reopening of these proceedings under the Board’s discretionary sua sponte authority. 
Accordingly, we will enter the following order. 


ORDER: The respondent’s motion is denied. 


FOR THE B 


BOARD 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 20530 


Decision of the Board of Immigration Appeals 


File: 



Boston, MA 



IN REMOVAL PROCEEDINGS 


MOTION 


Date: 


ON BEHALF OF RESPONDENT: Theodore N. Cox, Esquire 
APPLICATIONS: Reopening; remand 


SEP 25 20)5 


This case was last before us on October 3 1, 2012, when we denied the respondent’s motion 
to reopen his removal proceedings. 2013, the United States Court of Appeals for the 

First Circuit, pursuant to a stipulation of the parties, vacated our order and remanded this case to 
us for clarification of several aspects of our decision. 1 Specifically, the stipulation and order 
directs the Board to clarify which foreign documents we found to be sufficiently authenticated 
and which were not, to clarify whether we found that the respondent failed to establish prima 
facie eligibility for relief, or if we denied the motion to reopen because he failed to show 

to address the documents from the respondent’s home city and 

home province. 


The respondent’s motion will again be denied. Hie motion was submitted more than 
3 months after we entered an administratively final order dismissing the respondent’s appeal, and 
as such, it was not timely filed. See section 240(c)(7)(CXi) of the Immigration and Nationality 
Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is no time or number limit on 
the filing of a motion to reopen if the basis of t he motion is to apply 

arising in the country of nationality or the country 
to which removal has been ordered, if such evidence is material and was not available and could 
not have been discovered or presented at the previous proceeding. See 



(2d Cii. 2008). However, the respondent has not 
demonstrated that the exception applies to this motion. 


The respondent is a native and citizen of China. He applied for 



in China, and | 

He seeks to have his removal proceedings reopened based on a 


i 


The Board was not informed of the court’s order until October 2014. 









in China and an assertion that the 2007 Country Profile on China is deficient and 


unreliable. 


With his motion, the respondent offered evidence which he previously submitted, including 
his marriage certificate, his children’s birth certificates, and a portion of the 2007 Country Profile 
on China. 


As set forth in our prior decision, the respondent also offered his application, his 

statement, a Freedom of Information Act (FOIA) request and response in an unrelated case from 
an attorney who does not represent him, 2003 shipping codes, a 2006 service contract, 
correspondence from his counsel, other FOIA responses and a FOIA appeal, portions of 2002 
and 2004 State Department reports, the Nationality Law of the People’s Republic of China, the 
1999 Chang Le City Family Planning Q&A Handbook, the Langqi Town Family Planning Q&A 
Handbook, the Ying Qian Town Family Planning Q&A Handbook, the 2003 Administrative 
Decision of the Fujian Province Family Planning Administration, the 2003 Consular Information 
Sheet, a 2005 Lianjiang County Guantou Township Committee Official Directive, inquiries and 
responses from the Beautiful Family website, the Fuzhou Call Center for the Convenience of the 
People, the Mei Hao Jia Yuan website, and the Fujian Province Population and Family Planning 
Committee, documents that purport to be from the Changle City Population and Family Planning 
Leadership Group, the Chinese Communist Party Chang Le City Shou Zhan Township 
Committee, the Shou Zhan Township Population and Family Planning Leadership Group, the Jin 
Feng Township Population and Family Planning Leadership Group, the Family Planning 
Leading Group of Tantou Town, the Lian Jiang County Population and Family Planning 
Leadership Group, and the Fuzhou City Mawei District Tingjiang Town People’s Government, 
regulations from Cangshan District, Xiuyu District, Xiang An, Luanfeng Township, Nanyang 
Town, Sha County, Zhangpu County, Guantou Township, Ying Qian Town, Guangze County, 
and Long Tian Township, Responses to Information Requests from the Immigration and Refugee 
Board of Canada, Responses from the Refugee Review Tribunal of Australia, a 2007 report of 
investigation by the U.S. Citizenship and Immigration Sendees, portions of the 1994 and 1995 
Country Reports on China, portions of the 1998, 2004, and 2005 Country Profiles on China, 
portions of the 2009 and 2010 Annual Reports of the Congressional-Executive Commission on 
China (CECC), the opinion, vita, and affidavit of Dr. of the Julius-Maximilians 

University in Germany, an unpublished decision of the Second Circuit, evidence submitted in 
unrelated cases, research articles, and media reports. 


The respondent declared that according to the | 
particularly in Fujian Province, | 


of P . R. China and 

mmmm 

__|. See Exhibit A 

Respondent’s statement/ He claims that since he and his wife have had 

if he were sent back to China now, he will 


2 The respondent submits two groups of exhibits, both containing exhibits labeled A-D. To 
avoid confusion, we will refer to the type of document as well as the exhibit label for these 
exhibits. 









• and 

id. 



The respondent contends that there is the 



], there have been continuing reports of | _ 

in some areas, and that the renders its 

See Motion at 3, 24-29, 41, 50-52, 55. He asserts that the 2007 
Profile does not reflect current conditions and is an unreliable source because it was not written 
by the State Department, it is out of date, and it relies substantially on information received 
directly from the Chinese government. Id. at 2. 


The stipulation and order asked us to clarify which official foreign documents we found to 
be sufficiently authenticated and which were not. Although the respondent’s documents from 
China have not been authenticated pursuant to 8 C.F.R. §1287.6, he has offered evidence that his 
counsel and another attorney sought information about some of them. Moreover, several of his 
foreign documents may be characterized as public documents that may be accepted without 
compliance with the authentication procedure in 8 C.F.R. §1287.6. For purposes of this motion, 
we will consider all of the respondent's foreign documents from China without regard to whether 
they have been sufficiently authenticated, and accord them appropriate weight. See Matter of 
H-L-H- & Z-Y-Z- , 25 l&N Dec. 209 (BIA 2010), rev’d in part, Huang v. Holder , 677 F.3d 
130 (2d Cir. 2012); Matter of S-Y-G-, supra. 


The stipulation and order also asked us to clarify whether we found that the respondent 
failed to establish prima facie eligibility for re lief, or if we denied the motion to reopen because 
he failed to show We will again deny the respondent's motion for 

both reasons, that is, he did not demonstrate in China to 

warrant an exception to t he time limit for motions to reopen , and he did not establish prima facie 
eligibility' for relief. See (1st Cir. 2014) ( substantial evidence 

failed to demonstrate__ 

_ as required to support Chinese alien's untimely motion to 

reopen removal proceedings); Matter of S- Y-G-, supra (a motion to reopen based on changed 
country conditions must also demonstrate that the applicant is prima facie eligible for the 
requested relief). 


The evidence regarding 

is not sufficient to d emopstre +~"^^^^^^^M . I In time of the resp ondent's 

removal hearing 2009. (1st 

Sept. 11, 2015) (In Inn in |iniiili nl nm I mull i n mu m ni| 

demonstratiori’of^^^J^^^^^^. not just a continuation of conditions). The evidence 
reflects that 

continue to 

be used to that has been in place since before the respondent's 

2009 hearing. See, e g., Exhibit A, 2010 Annual Report of the CECC at 23-24, 116-120; Exhibit 
B, 2009 Annual Report of the CECC at 151-153; Exhibit E, § IV; Exhibit SSS, § VII; Exhibit 
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TTT, § IV(1) and (2); Exhibit UUU, § IV; Exhibit VVV, § IV; Exhibit XXX, § VII. We have 
found that State Department reports on country conditions are highly probative evidence and are 
usually the best source of information on conditions in foreign nations. Matter of H-L-H- & 
Z-Y-Z-, supra ; see Liu Jin Lin v. Holder, 723 F.3d 300, 304 (1st Cir. 2013); Chen v. Holder 675 
F.3d 100, I OS (1st Cir. 2012). Moreover, the evidence indicates that 

in some areas of China have been a longstanding concern, 
including at the time of the respondent’s 2009 hearing. See, e.g.. Exhibit A, 2010 Annual Report 
of the CECC at 23-24,116-120; Exhibit B, 2009 Annual Report of the CECC at 151-153. 


The evidence demonstrates that incentives and rewards continue to be provided for 



• See, e g., 


compliance with the_ 

Exhibit A, 2010 Annual Report of the CECC at 23, 119 (citing instances of rewards given to 

|)^xhibiM3^200^Annua^Repo^o^i^C EC^aM53- 


(response to a 2008 inquiry from 
locality. 


of Fujian Province). It reflects that |_ 

l and that 


156 (citing instan ce s of me _ 

despite national law|_ 

on the website of the ^_ 

are provided to 
injhe respondent’s 
which includes 
|. See, 

e.g.. Exhibit A, 2010 Annual Report of the CECC at 23-24, 116-120; Exhibit B, 2009 Annual 
Report of the CECC at 151-158; Exhibit E, § IV and Appendix B; Exhibits CC-FF; Exhibit PPP; 
Exhibit SSS, § VII; Exhibit TTT, § IV(1) and (2); Exhibit UUU, § IV; Exhibit VW, § IV; 
Exhibit WWW, attachment 4; Exhibit XXX, § VII. 

While some of the documents offered by the respondent announce renewed efforts to 

that have been in place since the 1980s, they do not describe 



. See, e.g.. Exhibits CC-HH, MM-OO, RR-TT, VV-DDD, FFF-HHH, KKK-NNN, PPP. At 


most, these reports reflect that pressures to I 


vary from locale 



to locale and fluctuate incrementally from time to time. Id. We conclude that the evidence of 

in China ^ 

_since the time of 

the respondent’s removal hearing in 2009. 

The respondent is from I 


_|. The stipulation 

and order directed us to address the documents from the respondent’s home city and home 
province. These documents are Exhibit E, Appendix B, and Exhibits U-W, CC-FF, PP, and PPP. 
They reflect that residents in the respondent’s locality are subject to the 



|. Id; see, eg.. 

Exhibit E, Appendix B, Chapter 5, Incentives and Rewards. We find that the current 








before the respondent’s hearing in 2009. 


is a continuation of the same or similar policy since 


We give limited weight to the respondent’s documents that were submitted in^^Hcases 
of persons from other areas of C hina who are not related to him, and do not invo 1 

in the United States. See Exhibits QQQ, RJRR. The respondent 
has not shown that these documents are material to his claim nor demonstrated that the 
circumstances in those cases are substantially the same as the circumstances in his case. 


Motions to reopen are disfavored and the burden of proof on a motion to reopen is on the 
alien to establish eligibility for the requested relief. See Haizem Liu v. Holder, 727 F.3d 53 (1st 
Cir. 2013); Zheng v. Mukasey, 546 F.3d 70, 71-72 (1st Cir. 2008); Matter ofH-L-H- & Z-Y-Z -, 


We again find that the respondent has not established that the 2007 Country Profile on 
China is unreliable. The evidence does not support his cl aim that the 2007 Profile is heavily 
reliant upon information provided by the Chinese government. See Motion at 2, 10-13, 17; 
Exhibit E. We find that Stale Department reports, including Country Profiles, cite multiple 
sources of information, such as consulate general reports, foreign intelligence reports, foreign 
press reports, international think tank reports, almanacs, and other collaborating sources, and 
often provide appendices of supporting documents. See, e.g., Exhibit E, at 1-2, § VI; Exhibit 
SSS, § VII; Exhibit TTT, § IV; Exhibit UUU, § IV; Exhibit WV, § IV; Exhibit XXX, § VII. 


supra. The evidence reflects that China regards a 


some 


|, and that there have been reports 
in some areas of China, contrary to the national 


policy. However, we find that it is not sufficient to prima facie establish | 


upon his return to C hina under | 
evidence does not indicate the likelihood of 
I in the United States. See I 


I because the 


We are not persyaded by the respondent’s contention that the 2007 Profile is unreliable 
because it ^ ef/date. See Motion at 2, 18-19. He has not shown that the historical 
information the Profile or the assessment of conditions in 2007 are inaccurate. In 

addition, he ^Sif^wn that the alleged deficiencies in the 2007 Profile he cites would be 
likely to ch«£t|^^l«;t^ttlt in his case, nor has he provided evidence that the Department of State 
has retracted or corrected the conclusions reached in the 2007 Profile. 


Dr. ^|s opinion and affidavit set forth her critique of the 2007 U.S. State Department 
Pro file on China and supporting do cumen ts. See Exhibit C, Dr. H’s opinion; Exhibit JJ, 
Dr. affidavit. However, Dr. s opinion is not based on personal knowledge, and it 

speculates regarding suspect motivations of the StaJti pejfiiftineat and the validity of the sources 
on which the State Department relies. We do not find Sfcte- tfta persuasive. 


The respondent has not demonstrated that h* 



(BIA 2007Xa showing of 

to 
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does not amount to 


but a showing of 

where t he record contains scant informat ion concerning the applicant^ 
also (must present evidence 

). The respondent has not offered information to est ablish his current 

_ nor adequate evidence to demonstrate that he would 

China. 




We conclude that the respondent has not met th e requirements of section 240(c)(7)(C) 
the Act. The evidence is not sufficient to establish a | 
ml “arising in the country of nationality” so as to create an 
number limitations for filing a late motion to reopen to at 


tion to the time and 



(BIA 2006); 

Nor has the respondent shown prima facie eligibility for the relief 
sought. He has not satisfied his burden to demonstrate that his removal proceedings should be 
reopened. See Matter of Coelho, 20 I&N Dec. 464, 473 (BIA 1992). We find no basis to 
remand the record for further proceedings. Accordingly, as the motion exceeds the time limit for 
motions to reopen, it will be denied. 


ORDER: The respondent’s motion to reopen and remand is denied. 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Jaspreet Singh, Esquire 

ON BEHALF OF DHS: James F. Polivka 

Assistant Chief Counsel 


APPLICATION: Reopening 


The motion to reopen is untimely, and will be denied. On February 5, 2013, the Board 
dismissed the respondent’s appeal. On October 30, 2015, the respondent filed the current motion 
to reopen. Sections 240(c)(7)(A) and (C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§§ 1229a(c)(7)(A) & (C)(i); 8 C.F.R. § 1003.2(c). The Department of Homeland Security 
objects to the granting of the motion. The motion is denied as untimely. 

With limited exceptions, a motion to reopen must be filed within 90 days of the date of entry 
of a final administrative order of deportation or removal. See section 240(c)(7)(C)(i) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There 
is no time or number limit on the filing of a motion to reopen if the basis of the motion is to 


apply for 

(b)(6) 


[(b)(6) 


arising in the country of nationality or the country to which deportation or 


removal has been ordered, if such evidence is material and was not available and could not have 
been discovered or presented at the previous proceeding. See section 240(c)(7)(C)(ii) of the Act; 
8 C.F.R. § 1003.2(c)(3)(ii); Matter of S-Y-G-, 24 I&N Dec. 247 (BIA 2007), aff'd Shao v. 
Mukasev, 546 F.3d 138 (2d Cir. 2008); Matter o/A-N- & 22 I&N Dec. 953, 956 (BIA 

1999). 


Motions to reopen are disfavored and strict limits endorsed in removal proceedings where 
every delay works to the advantage of an alien illegally residing in the United States who wishes 
to remain. Matter of S-Y-G-, supra, 24 I&N Dec. at 252. The movant must establish prima facie 
eligibility for the relief sought, INS v. Doherty, 502 U.S. 314, 319 (1992); INS v. Abudu, 485 U.S. 
94, 104-05 (1988), and has the heavy burden of demonstrating that the “new evidence offered 
would likely change the result in the case.” Matter of S-Y-G-, supra , 24 I&N Dec. at 251, 
quoting Matter ofCoelho , 20 I&N Dec. 464,473 (BIA 1992). 


The respondent seeks reopening to pursue a claim for [_ 

|. The respondent argues that his family from 


India has informed him that 


India because he 


His family also advised that the respondent 1 

I. In support of his motion, he has 









1(b)(6) 


statement 

(b) (6) 


|(b) (6) 


\ 


with a 

and a full page picture of 


The motion is denied because the respondent has not submitted a new application. 

Sec 8 C.F.R. § 1003.2(cXO- Further, the additional evidence attached to the motion does not 
demonstrate material to his claim. Rather, the 

evidence is a continuation of conditions presented to the Immigration Judge at the respondent’s 
hearing. Compare Motion to Reopen, 2014 Country Report on India with Exhibit 9, 2009 
Country Report on India. Moreover, the additional evidence is insufficient to demonstrate that 
the respondent is prima facie eligible for relief. 

Since the additional evidence has not satisfied the requirements of reopening, the motion is 
denied as untimely. 


ORDER: The motion is denied. 


FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Ann K. Wennerstrom, Esquire 
CHARGE: 

Notice: Sec. 237(a)(l XB), I&N Act [8 U.S.C. § 1227(aXl )(B)] - 
In the United States in violation of law 

APPLICATION: 


The respondent, a native and citizen of Kenya, appeals the Immigration Judge’s 
July 21,2015, decision denying the respondent’s application for while granting her 

for 

See sections of the Immigration and Nationality Act, 

The appeal will be sustained. 

The Board reviews an Immigration Judge’s findings of fact, including credibility 
determinations and the likelihood of future events, under a “clearly erroneous” standard. 
8 C.F.R. § 1003.1(dX3Xi); Matter ofZ-Z-O-, 26 I&N Dec. 586 (BIA 2015). We review all other 
issues, including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R. 

§ 1003.1(d)(3Xii). 

The Immigration Judge erred in concluding that the respondent did not demonstrate 

sufficient to excuse 

(I.J. at 5-7). The respondent and her therapist testified that her life in the United States from the 
time she entered in 2007 until she filed her application in March 2010 was 

characterized by a series of traumatic incidents and living situations and by poor advice 
concerning her immigration status (I.J. at 4-7; Tr. at 79-105, 201-02, 217-19). The therapist 
testified that various events during this time repeatedly triggered and exacerbated the 
respondent’s diagnosed posttraumatic stress disorder (“PTSD”) and caused her great difficulty in 
facing and addressing to Kenya (I.J. at 4-5; Tr. at 201, 218-19). This 

testimony was corroborated by the testifying therapist’s written declaration and evaluations 
completed by two other mental health professionals (Exh. 4 at 14-19, 81-83, 86-90). In 
discounting the therapist’s testimony and finding that the respondent appears to have been 
functioning well in American society prior to filing her application, the Immigration Judge did 
not adequately address these traumatic incidents that the respondent experienced in the United 
States and that negatively affected her ability to timely apply for Therefore, on our de 

novo review we conclude that die respondent established relating to 











/ 




application. Sections 
(specifying that 
|, including any I 


The Immigration Judge also erred in fi nding that, assuming the responde nt established 

she did not given those 

noted above, the respondent’s credible testimony, the testimony of 
her therapist, and the documents completed by her therapist and two other mental health 
professionals demonstrate that the respondent suffered from chronic PTSD and other mental 
health issues during the approximately 3 years between her arrival in the United States and the 
filing of her application. Further, the respondent credibly testified that she suffered a 

series of traumatic events and other setbacks throughout this time period, including receiving bad 
advice from the first immigration attorney she contacted, and her therapist testified that these 
events exacerbated her PTSD symptoms, especially her avoidance of anything that would cause 
her to think about returning to Kenya. 



The Immigration J udge is correct in stating that ineffective assistance of counsel may provide 
a basis for excusing where the alien complies with the applicable 

regulatory requirements (I.J. at 6). | However, regardless of 

whether the attorney’s actions are formally cognizable as ineffective assistance of counsel, the 
respondent and her therapist testified that the bad legal advice the respondent received was one 
of the incidents that triggered her avoidance symptoms and contributed further to delay that is 
ultimately attributable to the respondent’s PTSD (Tr. at 101-02,202). 


The Immigration Judge clearly erred in finding that the respondent first sought legal advice 
in 2008 (I.J. at 6). The record indicates that she contacted the first attorney in 2009 or 2010, 
several months before contacting the attorney who ultimately helped her file 
i|im application, which was received by United States Citizenship and Immigration Services 
on March 31, 2010 (Tr. at 101-02; Exh. 3 at 63-64; Exh. 2). The respondent was also active in 
seeking mental health services during the early part of 2010, and she testified that she was then 


able to apply for 


because at that time her “mind was now getting straight” (Tr. at 101; 

application within a 


Exh. 4). Therefore, we conclude that the respondent filed her | ^ . 
reasonable period of her seeking and receiving mental health services that treated her PTSD 
symptoms, specifically the avoidance that affected her ability to apply for^^^. 


Ultimately, we conclude that the respondent’s was reasonable given these 

an d we therefore reverse the Immigration Judge’s determination 
that the respondent did not establish Because we find 

no error in the Immigration Judge’s grant of the respondent’s application for 

which the Department of Homeland Security does not challenge on appeal, and because 
we find that on this record the respondent has demonstrated that she is deserving of a 
discretionary grant of we will sustain the respondent’s appeal and remand to the 

Immigration Judge for the entry of an order granting the respondent’s application for 
assuming successful completion of the required background checks. Given this result, we 
decline to address the remainder of the respondent’s appellate arguments. 


2 













ORDER: The appeal is sustained. 


FURTHER ORDER: Pursuant to 8 C.F.R. § 1003.1(dX6), the record is remanded to the 
Immigration Judge for the purpose of allowing the Department of Homeland Security the 
opportunity to complete or update identity, law enforcement, or security investigations or 
examinations, and further proceedings, if necessary, and for the entry of an order as provided by 
8 C.F.R.§ 1003.47(h). 



Board Member Roger A. Pauley respectfully dissents and would not find the Immigration 
Judge’s findings of fact that undergird his conclusion that the application is 

(IJ.at 4-7) are clearly erroneous. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENTS: Kerry E. Doyle, Esquire 

APPLICATION: Reopening 

ORDER: 

The pending motion is denied. The final administrative order of removal in these 
proceedings was entered by the Board on April 29, 2014.' Thereafter, on October 10, 2014, the 
Board denied the respondents’ motion for reconsideration and reopening. On August 7, 2015, 
the respondents filed the present motion requesting administrative closure based on their asserted 
eligibility for Temporary Protected Status (“TPS”). However, the respondents’ motion is both 
untimely filed and number barred and is denied on that basis. See section 240(c)(7) of the 
Immigration and Nationality Act, 8 U.S.C. § l229a(cX7); 8 C.F.R. § 1003.2(c). The motion has 
not been shown to satisfy any exception to the filing requirements imposed by law on motions to 
reopen removal proceedings. The respondents’ asserted eligibility for TPS does not establish 
any exception to the applicable filing requirements. 

Moreover, a grant of TPS, which the respondents have not yet received, in and of itself does 
not compel or support administrative closure. Notably, the Board’s decision to deny the 
respondents’ motion as untimely does not affect the respondents’ eligibility for TPS; insofar as 
they are eligible for, are granted, and maintain that status, the Department of Homeland Security 
is precluded from removing the respondents from the United States, even with an 
administratively final order of removal. See 8 C.F.R. § 1244.10(f)(2)(i). 

Finally, on this record, we are not persuaded that reopening is warranted in the exercise of 
discretion under the Board’s sua sponte authority. Accordingly, the respondents’ motion is 
denied. 



FOR THE BOARD 


The respondents’ motion indicates that a petition for review of this decision is pending before 
the United States Court of Appeals for the First Circuit. The parties should advise the First 
Circuit of the entry of this order 
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San Diego, CA 


IN REMOVAL PROCEEDINGS 


APPEAL 


ON BEHALF OF RESPONDENT: Pro se 


APPLICATION: 


Date: 


NOV 1 2 2015 


This case is before the Board pursuant to 2015, order of the United States Court 

of Appeals for the Ninth Circuit, which remanded the case for reconsideration of the 
respondent’s in 

of intervening Ninth Circuit and Board precedent 1 The respondent’s appeal will be dismissed. 

The respondent is a native and citizenofMexicowho^^^^^H^£^^m^^|^J 

loosely referred to as 
^Tj^!^-6)^&^j/sf^!espondent’s Jul. 13, 2010, Brief 

to the Board (“Brief’) at 36-42. 



An applica nt seeking re lief based must 

establish that is, amon g other things, 

(BIA 2014); accord 

UA2014). The is a unique and dispositive requirem ent of the 

[. Id. (explaining t hat a must share 


(b)(6) 
b) (6) 


I); see also 
(explaining that the 

|). To establish that 


(9th Cir. 2013) 
1 ” it must beC 


(explaining that, “[t]he ultimate question is whetheijflmj 



in question, as a 
| (BIA 2008). 


Th e respondent’s | 

According to the respondent’s description and the evidence orre rea, M^^^^pnay 
include a See 36-42 


1 In its order, the Ninth Circuit upheld our denial of cancellation of removal, 1 
respondent’s request for a continuance and 
Therefore, those claims are not before us. 


and the 















[(b)(6) 


(explaining generally that 



Salvador 

States are “3*^ 

For example, contrary to 
people 
Circuit as 


because of ^|f| 

'). Based on thn^|g] 
may not agree on how 
and therefore 
from the Uni ted States to El 
); see also 

_from the United 

)• 


tn 


_, which was accepted by the Ninth 

the respondent does not offer an 

_in a way that would delimit 

Id. at 1093 (explaining that_ 

ough court records documenting 
testimony”). Accordingly, we conclude that 
under the Act. 


We also conclud e that the respondent has not established that | 

in Mexico. In reaching this conclusion, we 
have examined the respondents country cond ition evidence describing^^^^H^^^P that 
have in Mexico and of that 

country 16 at 91-110). To the ex tent the respondent argues that he 

could on this basis, we hold that this 

argument is too speculative, and the eviden ce too inconclusive, to allow the respondent to meet 

necessary to establish his eligibility for^^^^^l 
See e.g. pp|^^^^^^^^^ppp|^^^^^^^9tj^jr^003)(rqecting Petitioner's 
P claim as too speculative under where Petitioner 

that Ukraine would return ^^^^^^^pTbutsubmitted no specific evidence that such a 
change was likely). Furthermore, as the Immig ration Judge properly held, while the record 
evidenc e in this case demonstrates that there is 

to Mexico, | 

See e g. | (9th Cir. 1995) (* 

Based on the^ foregoing, the respond ent has not d emonstrated that he 

mm in Mexico on 

_ Therefore, the respondent has not 

established eligibility under the Act We will dismiss the appeal. 





ORDER: The appeal is dismissed. 
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Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Louie 1. Leeder, Esquire 
APPLICATION; Reopening 


FEB 2 3 2016 


This matter was last before the Board on July 12, 2012, when we dismi ssed the respondent’s 
appeal from the Immigration Judge’s decision denying her applica tions for 

and On November 

respondent filed a motion to reopen. The motion will be denied. 


With certain exceptions, an alien is entitled to file one motion to reopen and the motion must 
be filed not later than 90 days after the final administrative order. See section 240(c)(7) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(c)(2). The 
respondent’s motion was filed long after the 90-day filing period expired. Furthermore, the 
respondent does not assert that the motion falls within any exception to the filing requirements. 
Instead, the respondent seeks to have the Board reopen proceedings sua sponte. See 8 C.F.R. 
§ 1003.2(a). She states that proceedings should be reopened and then terminated so that she may 
pursue a provisional unlawful presence waiver (Form 1-601 A), which is for aliens who must 
travel abroad to obtain an immigrant visa from the Department of State. The respondent explains 
that her United States citizen husband filed a visa petition on her behalf and that it is pending 
with the U.S. Citizenship and Immigration Services (USCIS). 

The respondent, however, is not currently eligible for a provisional unlawful presence waiver. 
The waiver is not available to an alien unless he or she is the beneficiary of an approved 
immediate relative petition. See 8 C.F.R. § 212.7(e)(3)(iv). The respondent’s motion does not 
demonstrate that reopening these proceedings under our discretionary sua sponte authority would 
be warranted. See Matter o/J-J 21 I&N Dec. 976, 984 (BIA 1997).' 

ORDER: The respondent’s motion to reopen is denied. 



FOR THE BOARD 


1 Any request for a favorable exercise of prosecutorial discretion must be directed to the 
Department of Homeland Security. 
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OCT 15 2015 


This case is before the Board pursuant to a^^^, 2015, order of the United States Court of 
Appeals for the Ninth C ircuit, which remanded the case for reconsideration of the respondent’s 

claim in light of intervening Ninth Circuit and Board p recedent. In 
addition, it appears as if the respondent may have been at the time of 

his arrival in the United States. 

On re mand, th e Immigration Judge should determine if the respondent should be allowed to 
apply for with the United States Citizenship and Immigration Services (CIS) under the 



been 


(enacted since t he respondent may have 

at the time that he applied for^^^J. 1 As further fact-finding 
may be required, the record will be remanded to the Immigration Judge to determine if the 
applies to the respondent’s case and to take any appropriate action. 


If the does not apply, then further proceedings should address the respondent’s 

eligibility for relief, in cluding further fact-finding if needed, and analysis of the respondent’s 

claim under applicable precedent. At the remanded hearing, both parties 
shall be provided with an opportunity to present additional evidence, both testimonial and 
documentary. Accordingly, the following order will be entered. 


ORDER: The record is remanded to the Immigration Judge for further proceedings and the 
entry of a new decision. 


WlStpAlfL-. 

FOR THE BOARD 


1 The 
filed by an 


provides that the CIS shall have initial jurisdiction over any 



application 


The 


applies to all aliens in immigration 


proceedings, as well as to those aliens with petitions for review in the federal courts, which were 
pending as of the date of enactment. Sectiocfi 
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JUN 2 9 2016 


IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Jose Bernardo Lovo, Esquire 


ON BEHALF OF DHS: Richard Jurgens 


Assistant Chief Counsel 


APPLICATION: Reconsideration 


This case was last before us on March 29, 2016, when we affirmed a decision from an 
Immigration Judge denying the respondent’s request for a waiver of the joint petition 
requirement under section 216(c)(4)(B) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1186(c)(4)(B). On April 25, 2016, the respondent filed a timely motion to reconsider. The 
Department of Homeland Security (DHS) opposes the respondent’s motion, which will be denied. 
We, however, will reconsider our decision on our own motion and again will affirm the 
Immigration Judge’s decision. 

A party seeking reconsideration requests that the Board's decision be reexamined in light of 
alleged legal or factual errors, a change of law, or an argument or aspect of the case that was 
overlooked. See 8 C.F.R. § 1003.2(b); see also Matter of O-S-G-, 24 I&N Dec. 56, 57 
(BIA 2006). The respondent contends that the Board erred in dismissing his appeal, arguing that 
the DHS did not meet its burden of proof regarding the denial of his petition and that the 
Immigration Judge made certain factual errors in her decisioa 

The respondent’s arguments do not provide a proper basis for reconsidering our prior ruling 
in his case. See generally Matter of O-S-G-, supra (indicating that a motion to reconsider is 
neither a vehicle for advancing supplemental legal arguments that could have been raised 
previously nor a mechanism for submitting a late-filed brief). To begin, the respondent’s motion 
to reconsider focuses primarily upon the Immigration Judge’s decision rather than identifying 
errors present in the Board’s decision. Moreover, each argument presented in the respondent’s 
motion could have been raised on appeal or was previously raised and duly considered in our 
decision dismissing that appeal. We therefore deny the respondent’s motion to reconsider. 

We, however, will reconsider our prior decision sua sponte because there is a legal, yet 
ultimately harmless, error in that ruling. Our decision found that the DHS had met its burden of 
showing, by a preponderance of the evidence, that the respondent’s joint petition was properly 


We note that the respondent has not raised the error in his motion. 







b) (6) 


denied. See (BIA March 29, 2016). This was in error because 

the respondent did not file a joint petition to remove conditional nature of his status. Rather, he 
requested a waiver of the joint petition requirement under section 216(c)(4)(B) of the Act. 

In cases dealing with a denial of a joint petition to remove conditional status, the DHS has 
the burden of proving that the petition was properly denied. See Matter of Mendes, 20 I&N 
Dec. 833, 838 (BIA 1994). In cases dealing with a denial of a waiver of the joint petition 
requirement, as is the case here, the alien has the burden of proof to establish eligibility for the 
waiver. Id. Because we mistakenly addressed the respondent’s appeal as if it involved a joint 
petition rather than a waiver of the joint petition requirement, we imposed the wrong burden of 
proof while affirming the Immigration Judge’s determination. This error, however, is harmless. 
By placing the burden on the government, we imposed a higher burden of proof than required. 
When the burden is properly placed on the respondent, we still find no error in the Immigration 
Judge’s decision and affirm her reasoning and determination that the respondent did not meet his 
burden of establishing eligibility for a waiver under section 216(c)(4)(B) of the Act. 

ORDER: The respondent’s motion to reconsider is denied, but we reconsider our decision 
dated March 29, 2016, on our own motion. 

FURTHER ORDER: The Immigration Judge’s decision dated October 23, 2014, is affirmed. 



Mr the board 


l 
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APPLICATION: Reopening 


MAY I 9 201$ 


This matter was last before the Board on July 22, 2011, when we denied the respondent’s 
motion to reconsider our decision, dated March 10, 2011, in which we dismissed his appeal of 
the Immigration Judge’s decision denying his applications for 

On March 16, 2016, the respondent, a 
native and citizen of El Salvador, filed the instant motion to reopen. The Department of 
Homeland Security has not filed an opposition. The motion to reopen will be denied. 

With certain exceptions, an alien is entitled to file one motion to reopen and the motion must 
be filed no later than 90 days after the final administrative order. See section 240(c)(7) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(c)(2). Because the 
respondent filed this motion more than 5 years after the entry of his final administrative order, it 
is untimely. The respondent, however, argues that his motion falls within an exception to the 
filing requirement. 

In this regard, the respondent contends that equitable tolling should apply because he 
received ineffective assistance of counsel. Namely, he alleges that his former attorney 
incorrectly informed the Immigration Judge that the respondent was ineligible for Temporary 
Protected Status (“TPS”) (Respondent’s Motion at 4, 6-9). He claims that, due to this inaccurate 
concession, the Immigration Judge found that he had not established an 

and denied his application on this basis (Respondent’s 
Motion at 4,6-9). See The respondent also requests sua sponte 

reopening (Respondent’s Motion at 9-10). 

At the outset, we note that the respondent does not meaningfully assert that he acted with due 
diligence in discovering the alleged ineffective assistance of his former attorney. See Avagyan v. 


1 The respondent also alleges that he was defrauded by a notario, who failed to file his TPS 
application in 2001 (Respondent’s Motion at 3, 9). We previously considered this claim, 
however, and agreed with the Immigration Judge’s determination that it did not constitute an 

the respondent’s 

application. Further, it does not otherwise provide a basis for reopening. 














Holder, 646 F.3d 672, 679 (9th Cir. 2011) (stating that an alien “is entitled to equitable tolling of 
the deadline during periods when [he] is prevented from filing because of a deception, fraud, or 
error, as long as [he] acts with due diligence in discovering the deception, fraud or error”) 
(internal quotation marks and citations omitted). 2 

Moreover, the respondent has not demonstrated substantial compliance with Matter of 
Lozada, 19 I&N Dec. 637, 639 (BIA 1988). A Lozada motion must (1) be supported by an 
affidavit setting forth in detail the agreement that the alien entered into with his counsel; (2) 
show that the alien’s counsel has been informed of the allegations leveled against her and has 
been given an opportunity to respond; and (3) reflect whether a complaint has been filed with the 
appropriate disciplinary authorities, and if not, why not. Id. at 639. The respondent has not 
submitted evidence indicating (1) that he informed his counsel of the allegations leveled against 
her or (2) that he filed a complaint against his counsel with the appropriate disciplinary 
authorities. See id.; cf. Correa-Rivera v. Holder , 706 F.3d 1128, 1131-32 (9th Cir. 2013) (noting 
that the third Lozada factor is hortatory). 

The respondent contends that his lack of compliance with Matter of Lozada, supra, is not 
fatal to his claim because the record clearly shows ineffective assistance (Respondent’s Motion 
at 6). See Hernandez-Mendoza v. Gonzalez, 537 F.3d 976, 978-79 (9th Cir. 2007). This claim, 
however, is not supported by the record. In particular, the record does not support the 
respondent’s claim that his attorney erred in conceding his ineligibility for late-filed TPS as it 
does not appear that the respondent met the requirements for late filing. See 8 C.F.R. 
§ 244.2(f)(2). 3 


Moreover, an alien’s mere filing of an application for TPS is not ar 

applications. See The attorney’s 

concession therefore did not affect the respondent’s eligibility for and, as such, the 

respondent has not demonstrated that he suffered prejudice on account of his attorney’s conduct. 4 


2 We note in this regard that the United States Court of Appeals for the Ninth Circuit dismissed 
the respondent’s petition for review on 2014, noting, inter alia, that it was without 

jurisdiction to consider the respondent’s ineffective assistance of counsel claim because he did 
not exhaust the issue before the Board. Yet the respondent did not file the present motion until 
over 18 months after the Ninth Circuit’s order. 


3 Pursuant to 8 C.F.R. § 244.2(f)(2), an alien may be eligible for late-filed TPS if, during the 

initial filing period, the alien (1) was in valid nonimmigrant status or had been granted voluntary 
departure or any relief from removal, (2) had an application for change of status, adjustment of 
status, voluntary departure, or any relief from removal that was pending or subject to 

further review or appeal, (3) was a parolee, or had a pending request for reparole, or (4) was the 
spouse or child of an alien currently eligible to be a TPS registrant. 

4 The respondent’s argument that the filing of his TPS application on “8/26/1996” provides an 

exception to is not supported by the record (Respondent’s Motion at 9). 

The respondent in fact filed his application on August 17, 2006 (Respondent’s Motion, Tab A). 
Further, as we noted above, the filing of an application for TPS or the potential eligibility for this 

(continued...) 


2 












See Nehad v. Mukasey, 535 F.3d 962, 967 (9th Cir. 2008). He thus has not established that 
reopening is warranted on the basis of ineffective assistance of counsel. 

Further, the respondent has not met his burden of establishing that sua sponte reopening is 
appropriate. See Matter of J-J-, 21 I&N Dec. 976 (BIA 1997) (stating that our discretion to 
reopen sua sponte is limited to cases where exceptional circumstances are demonstrated). The 
respondent has not submitted evidence to support his assertions that exceptional circumstances 
exist in his case. Accordingly, we deny the respondent’s motion to reopen as untimely. 

ORDER: The respondent’s motion to reopen is denied as untimely. 


, VF OR THE BOARD 


(...continued) 

form of relief, without more, does not constitute 
alien’s failure to file his application inUm 


I. See | 


excusing the 


3 











U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 


• Falls Church, Virginia 22041 


File: 


(b)(6) 


- Bloomington, MN 


In re: 


1(b) (6) 


Date: 

NOV - h 2015 
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ON BEHALF OF RESPONDENT: W. John Vandenberg, Esquire 


APPLICATION: Reopening 


This case was previously before the Board on May 29, 2015, when we dismissed the 
respondent’s appeal. The respondent has filed a timely motion to reopen s eeking an opportunity 
to pursue an application for adjustment of status based on her 2015, marriage to a 

United States citizen. The Department of Homeland Security (“DHS”) has not responded to the 
motion. The motion will be denied. 


The motion to reopen will be denied because the respondent has not established prima facie 
eligibility for adjustment of status, i.e., she has not presented clear and convincing evidence 
indicating a strong likelihood that her marriage is bona fide. See Matter of Velarde, 
23 I&N Dec. 253 (BIA 2002). We acknowledge that the respondent has presented some 
evidence regarding the nature of her marriage, including a copy of a visa petition, the adjustment 
application, her husband’s birth certificate, her divorce decree, her husband’s two divorce 
decrees, a bank statement, and some photographs. However, the respondent has not submitted 
documents showing joint ownership of property, a lease showing joint tenancy, birth certificates 
of children bom to the beneficiary and the petitioner, or affidavits of third parties having 
knowledge of the bona fides of the marriage. Cf. Velarde, supra] 8 C.F.R. § 204.2(aXlX'i'XB)- 
Consequently, the respondent has submitted insufficient evidence to demonstrate her prima facie 
eligibility for relief from removal. Accordingly, the motion will be denied. 

ORDER: The motion to reopen is denied. 


. X. ^ Spc 

FOR THE BOARD 
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ON BEHALF OF DHS: Mark Hardy 
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APPLICATION: Reopening 


APR 1 3 2816 


The respo ndent has t imely filed a motion to 
application for | 

the evidence now provided. 1 The motion, which is 
Security, will be denied. 

The respondent is_a 
explains that he was 
that since his 


further consideration of his 
I based on 
of Homeland 


he once again 
and 



the re spondent When his father_ 

1 him . The respondent also indicates 
but that 



” Further, he contends that one of his sisters 
the area. Motion, Exh. B at 


The respondent has no because he was in 

the United States at the time^^^^^^^^Tocofroborate these claims, be has submitted a 
copy (and translation) of along with letters purportedly fro m his 

father's life partner, and the respondent’s sister in H Salvador. Motion, Exh. B at 34-37 <K^ 
and translation) and 38-42 (two letters and translations). The authenticity o^lus 
evidence (allegedly originating in El Salvador) has not been sufficiently demonstrated. The 
respondeat has not explained how he came into possession of any of this material, and absent 


dec. at 1-3. 
application for 


lent did not apply for and his applications for 

_ were dented. See Tr. at 8,66; U. dec. at 3-7; Board 
current m otion, the respondent seeks further consideration solely of his 
Motion to Reopen (Motion) at 6-11. 














from his submissions is any evidence documenting that it was transmitted to him from El 
Salvador by mail or by another manner. 


In addit ion, although the submitted was purportedly issued by die 

has not been authenticated in accordance with 8 C.F.R. § 1287.6, or by other 
m ean* As to the two letters (which are written in Spanish), no proof has been provided 
confirming the identity of either author. Moreover, it appeals highly likely that these letters were 
written by the same individual (not by two separate individuals), given the similarity in 
handwriting used in each letter, which bears the same unique charactenstic(e£, repeatedly 
using small circles to doMh^tter“i”)^]2ZE22 letter by(letter from 
^^|) with letter (reflec ting this p ractice in both letters, 

including when referring to “Estados Unidos hi each letter). No 

explanation for this circumsta nce has been provided. It is also unclear whether the letter from 

was actually personally signed. 


Furt her, the respondent’s accountofhisH^^^^^^^^^^^^^^| concerning his 
father’s and obtaining a vague. In any event, the 

respondent’s claims as to this issue are uncorroborated, an d the ev idence submitted does not 
otherwi se demonstrate that the or have the 

L,M9^^Hofhis father. 2 


The respon dent also maintains that shortl y after his fathe r’s 
\ m Wm here in the United States, and 
|H^|. Motion, Ex h. B (respondent’s de claration), 
speculative, as he does He did(| 

~ s do 



As such, these claims < 



er, ■ in this regard are 

_j.aodf 

not support reopening. 


In addition , die respondent has not shown prima facie eligibility for^^^^^^^ based on 
the reported in the updated now provided. Motion at 43* 

10S. Moreover, it has not been made dear how the^|^^|discussed in this material differ 
significantly from those existing at die time of the respondent’s hearing, such that reopening 
potentially might be warranted based on this evidence alone, or in conjunction with his other 
submissions discussed above. 


The respondent has not satisfied his “heavy burden” of demonstrating that if his proceedings 
were reopaied , the evidence now presented would alter the disposition reach ed regarding his 
application for which requires a showing that |~ 


2 There also are seeming inc onsistencies in the respondent’s submissions concerning the 

which have not been adequately explained, 
eating that the respond ent’s father Entry through 

_ with letter from (suggesting that the respondent’s father 

when he was outside his house). 


















upon returning to his homeland. 

(9th Cir. 2010). 



Accordingly, the motion to reopen will be denied. 


ORDER: The motion to reopen is denied. 
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CHARGE: 

Notice: Sec, 237(a)(1)(B), I&N Act [8 U.S.C. § 1227(a)(1)(B)) - 
In the United States in violation of law (conceded ) 

APPLICATION: 


The respondent, a native and citizen of China, has appealed from the Immigration Judge’s 
July 29, 2014, decision to deny his application for 


Sections 


^_and 

of the Immigration and Nationality Act, | 

_ While this appeal was pending, the respondent submitted 

additional evidence, which we will construe as a motion to remand. The Department of 
Homeland Security has not filed its opposition to the appeal, nor has it responded to the 
respondent’s motion to remand. The appeal will be sustained and the record will be remanded 
for further proceedings. The respondent’s motion to remand will be denied as moot. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including issues of law, judgment, and discretion. 8 C.F.R. § 1003.1 (d)(3)(ii). Because the 
respondent filed his application for relief from removal after May 11, 2005, it is subject to the 
relevant provisions of the REAL ID Act of 2005. Matter of A-R-C-G-, 26 I&N Dec. 388, 389 
n.8 (BIA 2014). 


The respondent conceded his removability (I.J. at 2; Tr. at 2-3), and thus the only issue on 
appeal is the respondent’s eligibility for relief from removal. The respondent asserts that he was 

China 

(I.J. a t 2-11; Exh. 3; Exh. 3A at 1-3; Tr. at 27-90,104). The 
if he is removed to China 


respondent claims that he will 

f/M (I.J. at 2-11; Exh. 3: Exh. 3A at 1-3; Tr. at 27-90, 104). On appeal, the respondent contends 



that the Immigration Judge erred in denying his application for 


based on an adverse 


credibility determination and for a lack of corroborative evidence (Respondent’s Brief at 2-19). 











We will reverse the Immigration Judge’s adverse credibility determination because it 
is clearly erroneous (I.J. at 11-16; Exh. 4A at Tab C; Tr. at 32-33, 57-66; 69-73, 80-94). 
See Matter of R-S-H-, 23 I&N Dec. 629, 637 (BIA 2003) (noting that “[a] finding is ‘clearly 
erroneous’ when although there is evidence to support it, the reviewing court on the entire 
evidence is left with the definite and firm conviction that a mistake has been committed” 
(quoting United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948) 
(internal quotation marks omitted)). The Immigration Judge first found internal inconsistencies 
in t he respondent’s testimony regarding the precise dates, 2008, when he returned to, 

and at 

respondent explained any inconsistencies in this regard by testifying that he could not remember 
precise dates because the events described had occurred approximately 6 years ago 
(Tr. at 88-89). Further, even though the respondent could not rec all the precise dates for each 
event, the respondent consistently testified that he had been 



was thereafter informed that he 
(Tr. at 32-33, 57-61, 80-89). 


We conclude that the Immigration Judge’s finding that the res pondent’s testimony is 
internally inconsistent with regard to the dates he returned to work and to be clearly 

erroneous because the conflict in dates was a “trivial discrepancy” that, “under the totality of the 
circumstances [has] no bearing on [the respondent’s] veracity.” See Ai Jim Zhi v. Holder, 
751 F.3d 1088, 1092 (9th Cir. 2014) (first bracket in original) (reversing am adverse credibility 
determination that was based on a conflict of dates in an alien’s testimony, finding such a 
conflict to be an “utterly trivial discrepancy”). Moreover, although the Immigration Judge 
mentions the respondent’s explanation for this alleged inconsistency in passing, she does not 
analyze whether it was reasonable that the respondent could not remember the precise dates from 
events that transpired about 6 years ago (LJ. at 11-13). See id., at 1092-93 (“An [Immigration 
Judge] must consider and address ‘[a]ll plausible and reasonable explanations for any 
inconsistencies’ that form the basis of an adverse credibility determination.” (citation omitted)). 
For these reasons, we conclude the Immigration Judge’s findings regarding this alleged 
inconsistency to be clearly erroneous (I.J. at 11-13; Tr. at 32-33, 57-61, 80-89). See Matter of 
R-S-H-, supra} 


Because there is clear error in Immigration Judge’s finding regarding the date the respondent 
^m|| we also find clear error in the Immigration Judge’s related finding that the 
respondent’s testimony t hat he wa s 2008, i s inconsistent with his testimony 

that he planned to take a2008, to his boss before he was 
(I.J. at 13; Tr. at 109-15). Again, the Immigration Judge did not address the reasonableness 
of the respondent’s explanation for this inconsistency, namely, that the even ts underlying his 
application transpired 6 years ago and that he could not recall the exact dates he I 


1 Additionally, the Immigration Judge’s finding that the respondent inconsistently testified about 
the name of his employer from 1998 to 2008 is not borne out by the record and is clearly 
erroneous (I.J. at 11, 17; Tr. at 32, 77-78). 
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Ai Jun Zhi v. Holder , supra. 

After the respondent testified that there is 


(Tr. at 88-89, 115). See 
in China and that he was able, as a 


the Immigration Judge asked the respondent a series of leading questions, inquiring 
whether any official document can be obtained t hrough (Tr. at 90-94). T he Immigration 

Judge then asked the respondent wheth< i In lm I evidencing his 

_ (Tr. at 92-9 4). The respondent repeated ly 

denied obtaining a nd stated that he w as in 

China, and that he 

continuesto^^^^^^^^^^^^^^^B (Tr. at 93-94, 112). Despite this testimony, the 
Immigratio n Judge concluded that, due to the responde nt’s testimony regardin g the presence of 
in China, the respondent must have obtained “by way of some 

(LJ. at 16). Tins finding is speculative and clearly erroneous (I.J. at 6; Exh. 4A at 
Tab C). It is well established that speculation and conjecture cannot support an adverse 
credibility finding. See, e.g., Li v. Holder , 559 F.3d 1096, 1103-07 (9th Cir. 2009). 



Next, the Immigration J udge found internal inconsistencies in the respond ent’s testimony 
the source the (I.J. 

While questioning the respondent about the source of^^^^^^^^thelmmi grati on Judge 
noted that “most husbands would ask their wives” about the source of such money (Tr. at 65-66). 
Apart from being premised on speculation, the Immigration Judge’s finding is clearly erroneous 
because the respondent consistently testified that the money was from his an d his wife’ savings, 
although he was unsure whether this or withdrawn from 

the bank (Tr. at 63-66). Because this inconsistency is minor and the Immigration Judge’s 
findings relating to this inconsistency are speculative, we conclude that the Immigration Judge’s 
finding is clearly erroneous and cannot support an adverse credibility determination (LJ. at 13- 
15). See Li v. Holder , supra. Further, the Im migration Judge’s finding that the respo ndent was 
“all over the place” regarding why he did not is clearly 

erroneous because it is not borne out by the record (I.J. at 13-14; Tr. at 59-63). 
asked a series of clarifying quest ions, the respondent explained that he never sought 
because he knew would not provide him with one, even if it was requested (Tr. at 

59-63). 



In addition, the Immigration Judge’s finding that the respondent, following 

| is speculative and clearly 
erroneous (I.J. at 15-16)/ The Immigration Judge found it implausible that the respondent 


2 The Immigration Judge’s finding that the respon dent inconsistently testified about whether he 
had actually visited his friend^^^^^^^^^^^ is clearly erroneous (see Tr. at 68-75 (stating 
that the respondent did not see his friend for approximately one month and then visited him on 
multiple occasions)). Moreover, the Immigration Judge never sought an explanation from the 
respondent for it. See Ai Jim Zhi v. Holder , supra (finding that an Immigration Judge could not 
properly base her adverse credibility determination on an alleged inconsistency “without first 
soliciting his explanation”). 


3 











(I.J. at 15 -16). Intact, 
once a week. 


would have visited his friend , who was arrested alongside the respondent for | 

_ because the respondent was 

following his | 

the Immigration Judge stated durin g proceedings “you had to | 

[sic] you’re telling us that youwere^^^^^^^^J, and yet you went to this person’s home. 
Hum. Is that right? Seems if all of this had happened" (Tr. at 70). 

Insofar as the Immigration Judge’s implausibility finding is premised on her personal conjecture 
about what constituted 

spec ulative and can not support an adverse credibility finding. See 

(9th Cir. 2004) (holding that an Immig ration Judge’s 



personal conjecture about what the Chinese 


under certain 


circumstances could not support an adverse credibility finding). Moreover, the respondent was 

|, not for having friends, and, 

as the Immig ration Judge properly acknowledged , the respondent | 

(I.J. at 15; Tr. at 69-73). 


_ We will therefore 

reverse the Immigration Judge’s adverse credibility finding because it is clearly erroneous 
(IJ. at 11-16; Exh. 4A at Tab C; Tr. at 32-33, 57-66; 69-73,80-94). Matter ofR-S-Hsupra. 


With regard to corroborati on, the Immigration Judge found that the 
submit a let ter from in the United States corroborating that he 

HHH (I-J- at 16-17). When asked why he did not present a letter, the respondent stated 
that he did not realize that it was needed because he (Tr. at 104). The 

respondent then stated that he would be able to submit a letter at a later time, but the Immigration 
Judge declined to continue proceedings, stating that 'today’s the day of the hearing” (Tr. at 104). 
In so doing, the Immigration Judge neglected to determine whether there was go od cause to 
continue proceedings for the submission of the letter from the respondent’s See Ai Jun 

Zhi v. Holder , supra, at 1095 (reversing an adverse credibility determination and holding that an 
Immigration Judge erred when she did not provide notice to the alien that he was required to 
present the corroborative evidence she referred to in her decision); Ren v. Holder, 648 F.3d 1079, 
1090-92 & n. 13 (9th Cir. 2011) (holding that an Immigration Judge must provide an otherwise 
credible applicant with “notice and an opportunity to either produce the evidence or explain why 
it is unavailable”). 



Furthermore, insofar as the Immigration Judge’s other findings regarding the lack of 
corroboration are dependent upon her adverse credibility determination (I.J. at 17), which we 
have found to be clearly erroneous, we will reverse the Immigration Judge’s determination that 
the respond ent prov ided insuffici ent corroborativ e evidence to meet his burden of proof for 
purposes of See section of the Act. Because the Immigration Judge 

denie d the respondent’s 

based on an adverse credibility determination and a lack of corroborative evidence, the 
respondent’s appeal will be sustained and the record will be remanded for consideration of the 
merits of the respondent’s claim. 3 Because we are remanding this case for the reasons set for the 
above, the respondent’s motion to remand will be denied as moot. 

3 For this reason, we need not address the respondent’s appellate arguments regarding the 
merits of his claim at this time (Respondent’s Brief at 19-29). 


4 











relief from removal for which he may be eligible. We express no opinion regarding the outcome 
on remand. Accordingly, the following orders will be entered. 

ORDER: The appeal is sustained. 

FURTHER ORDER: The record is remanded to the Immigration Court for further 
proceedings and the entry of a new decision consistent with the foregoing opinion. 

FURTHER ORDER: The respondent’s motion to remand is denied as moot. 
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This case was last before us on May 4, 2015, at which time we granted the respondent’s 
motion to reopen proceedings and remanded the record for further proceedings. The Department 
of Homeland Security (DHS) has filed, on June 3, 2015, a motion to reconsider this decision. 
The respondent has filed a brief in response to the motion, which will be denied. 

We do not find that the DHS has articulated any error in law or fact which would persuade 
this Board to disturb our prior decision. See generally Matter of OS-G-, 24 I&N Dec. 56 (BIA 
2006); Matter of Cerna, 20 I&N Dec. 399 (BIA 1991). The DHS argues that we erred in finding 
that the respondent’s case should be remanded for further proceedings because we misinterpreted 
the District Court’s 2011 vacatur, and because the respondent was legally deported at the time of 
his hearing- As an initial matter, we agree with the DHS that the District Court of the Third 
Judicial Circuit for Salt Lake County, Utah did not find specific evidence of constitutional 
infirmity in the respondent’s criminal proceedings “due to the age of the case and other 
surrounding circumstances”. However, it ultimately found “equally clear that the underlying 
facts known to all parties nearly seventeen years ago, supported a Class B misdemeanor 
resolution that ultimately anticipated dismissal.” Thus, the District Court found it appropriate to 
vacate the respondent’s conviction without a specific finding of constitutional infirmity. 
However, given the ambiguity surrounding the Court’s vacatur, we continue to find it 
appropriate to apply the rule of lenity and construe such ambiguity in favor of the respondent. 
See INS v. Errico, 385 U.S. 214, 225 (1966) (“We resolve doubts in favor of [the alien] because 
deportation is a drastic measure.”); Fong Haw Tan v. Phelan , 333 U.S. 6, 10 (1948) (“[W]e will 
not assume that Congress meant to trench on [the immigrant's freedom beyond that which is 
required by the narrowest of several possible meanings of the words used.”) 

Moreover, we find no reason to revisit our decision that the respondent’s proffered evidence, 
in conjunction with the particular circumstances of the case, warrant a discretionary grant of his 
motion under our sua sponte authority pursuant to 8 C.F.R.§ 1003.2(a). See generally Matter of 
J-J-, 21 I&N Dec. 976 (BIA 1997). The DHS’ observation that the respondent’s 1996 
deportation order was valid when executed does not alter this decision. See Matter of O-S-G-, 
supra. Accordingly, the following order will be entered. 
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ORDER: The motion is denied. 
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APPEAL 

ON BEHALF OF RESPONDENT: James J. Orlow, Esquire 


CHARGE: 

Order: Sec. 241(a)(1)(B), I&N Act [8 U.S.C. § 1251(a)(1)(B)) - 
Entered without inspection 

Sec. 241(a)(2)(B)(i), I&N Act [8 U.S.C. § 1251(a)(2)(B)(i)] - 
Convicted of controlled substance violation 

Lodged: Sec. 241 (a)(2)(A)(iii), I&N Act [8 U.S.C. § 1251 (a)(2)(A)(iii)] - 

Convicted of aggravated felony 

APPLICATION: Termination of proceedings; suspension of deportation; voluntary departure 

The respondent appeals an Immigration Judge’s May 7,1998, decision finding him deportable as 
charged, and pretermitting his applications for suspension of deportation and voluntary departure. 1 The 
request for oral argument is denied. The Board will sustain the appeal, in part, and will dismiss the appeal, 
in part. The Board determines that the Immigration Judge erred in finding the respondent deportable under 
the lodged aggravated felony ground of deportability, but further determines that the appeal should 
otherwise be dismissed. 

The respondent admitted the allegations in the Notice to Appear (NTA) (Exh. 1) that he is a native 
and citizen of Jamaica (Exh. 4). He docs not contest the Immigration Judge’s finding that he is deportable 
because he entered the United States without inspe ction i n 1981. He admits that he was convicted by 
guilty plea in a court of the State of Pennsylvania in^^J 1985 of delivery of a controlled substance in 
violation of section 780-113(a)(30)ofTitle 35 ofthe Pennsylvania Statutes (Exh. 7 at 2). Therelevant 
statute has remained the same since the date of his conviction. 


1 The Immigration Judge denied the respondent’s motion to terminate proceeding and request for a 
subpoena in a February 24, 1997, interlocutory order (Exh. 13). 












A. CONTROLLED SUBSTANCE GROUND 

The respondent challenges the Immigration Judge’s determination that the Immigration and 
Naturalization Service proved by clear, convincing and unequivocal evidence that he is deportable under 
section 241 (a)(2)(B)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1251 (a)(2)(B)(i), because his 
1985 conviction does not constitute a violation of a law “relating to” a controlled substance. 

The Pennsylvania statute in question prohibits the delivery of a controlled substance or a 
“counterfeit controlled substance.” The Immigration Judge found that it was clear to him that the 
respondent’s conviction relates to a statute involving controlled substances notwithstanding the lack of 
specification of the substance in the respondent’sjudgement of conviction because a conviction necessarily 
means the substance was either a controlled substance or a counterfeit comprised of one or more 
controlled substances (emphasis added) (Exh. 13 at 2; Tr. at 21; Exh. 10 at 5). 2 

The respondent argues that someone can be convicted in Pennsylvania under subsection (30) for 
delivering an ordinary substance (such as baking soda) that has been packaged or labeled to resemble a 
controlled substance which is an offense not encompassed within the controlled substance ground of 
deportability (Exh. 9 at 2). Although the Board can find no decision of a Pennsylvania court defining the 
term “counterfeit controlled substance” used in section 780-113(aX30), we conclude that the Immigration 
Judge’s interpretation of the term to mean a substance that at least includes some controlled substance is 
reasonable. 

The term “counterfeit” is broadly defined in the Pennsylvania Controlled Substance, Drug, Device 
and Cosmetic Act to mean a “controlled substance, other drug, device or cosmetic” that is falsely labeled 
to be manufactured, distributed, or dispensed by someone else. See 35 P.S. § 780-102. However, in 
section 780-113(a)(30), the word “counterfeit” directly modifies the term “controlled substance.” This 
indicates that the word is used in a mere restricted manner to denote a substance that contains some 
controlled substance. See also 1 1 U.S.C. §802(7), defining the term “counterfeit substance” in a manner 
that requires that the substance be a “controlled substance.” Interpreting the phrase in this way is 
consistent with the general definition of counterfeit since the person “creating, delivery or possessing with 
the intent to deliver” the counterfeit controlled substance as prohibited under subsection (30) is still 
misrepresenting the substance. Moreover, as noted by the Service, the passing off of a non-controlled 
substance as a controlled substance, which the respondent contends falls within subsection (30), is explicitly 
prohibited by a separate provision, subsection (35)(ii). See Commonwealth v. Irby, 700 A.2d 463,465 
(Pa. Super. Ct. 1997); Commonwealth v. Dancy, 650 A.2d 462,466 (Pa. Super. Ct. 1994). This is a 


2 The Immigration Judge’s decision not to rely upon the criminal complaint and the arrest report to establish 
the substance delivered by the respondent was reasonable due to the equivocal nature of the information 
in the documents (green, leafy substance that was allegedly marijuana) even if he could properly consider 
the documents in determining whether the Service had proven the conviction. 
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further indication that subsection (30) does not cover the sale of fake controlled substances. Finally, the 
respondent cites no decision of a Pennsylvania court revealing that someone has been convicted under 
subsection (30) for delivering an ordinary substance (such as baking soda) which has been packaged or 
labeled to resemble a controlled substance. 


The Board has compared the federal and Pennsylvania schedules of controlled substances in effect 
at the time of the respondent’s arrest and conviction. See 21 U.S.C. § 812; 35 P.S. § 780-104. Every 
controlled substance listed in the Pennsylvania schedules was listed in the federal schedules with slight 
variations between the schedules in the arrangement of a few controlled substances. 3 The Board agrees 
with the Immigration Judge that a conviction for delivering a substance containing at least some controlled 
substance isaconviction “relating to” a controlled substance to establish the respondent’s deportability 
under this ground. We believe this result is consistent with our prior decisions cited by the Service in its 
opposition to the Motion to Terminate (Exh. 10) and in the respondent’s Supplemental Memorandum (Exh. 
9), and with the “strong national policy [exhibited by Congress] to deport aliens convicted of drug 
offenses.” Matter ofEsqueda ,20 l&N Dec. 850,853 (BIA1994). Drug dealers who deliver less than 
the real thing are harmful to society just as those who sell the real thing. Cf, Luu-Le v. INS, 224 F.3d 
911,915-16 (9 th Cir. 2000) (Arizona paraphernal ia statute intending to criminalize behavior involving the 
production or use of drugs falls within the broadly worded “relating to” language). 

B. AGGRAVATED FELONY GROUND OF DEPORTABILITY 

The respondent argues that he is not deportable under the lodged aggravated felony ground of 
deportability because he was convicted before this ground was added to the Act. The Board need not 
address this argument because we determine that the Immigration Judge erred in finding that the respondent 
was convicted of an aggravated felony. 

Section 101(a)(43)(B)ofthe Act, 8 U.S.C. § 1101(a)(43)(B), defines “aggravated felony” to 
include “illicit trafficking in a controlled substance..., including a drug trafficking crime.” A state drug 
offense constitutes a ‘drug trafficking crime’ under 18 U.S.C. § 924(c)(2) if it is “(1) punishable under one 
of the three enumerated federal drug statutes and (2) a felony.” Matter ofYanez, 23 I&N Dec. 390,394 
(BIA 2002). 

We cannot determine from the record of conviction in this case whether the respondent was 
convicted of a felony or of a misdemeanor. It is possible under the Pennsylvania statute to be convicted 
of a misdemeanor and sentenced to a term of imprisonment not exceeding 1 year. See 35 P.S. §780- 
113(f)(4). The maximum punishment for a first time conviction for distributing a schedule V controlled 
substance is a term of imprisonment of not more than 1 year. See 21 U.S.C. § 841(b)(3). Since we 
cannot find that he was convicted of either a state felony or a federal felony, we reverse the finding that 
the respondent was convicted of illicit trafficking of a controlled substance. See Matter of Davis, 20 I&N 


3 The controlled substances are marihuana, amphetamine, phenmetrazine, methylphenidate, and 
methamphetamine. 
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Dec. 536,541 (BIA1992); Gerbier v. Holmes, 280 F.3d 297 (3d Cir. 2002). We therefore sustain the 
respondent’s appeal regarding the lodged charge because the Service has not established that he was 
convicted of a drug trafficking crime. The respondent remains ineligible for voluntary departure because 
section 244(e) of the Act excludes aliens who are deportable due to conviction of a drug offense. 


C. SUSPENSION OF DEPORTATION 

The Immigration Judge pretermitted the respondent’s application for suspension of deportation 
because he lacked the necessary period of continuous physical presence due to applicationof the stop-time 
rule found in section 240A(d)(l) of the Act, 8 U.S.C. § 1229b(d)(l). (Oral Decision at 2-3). He 
calculated that the respondent had established less than 4 years of continuous physical presence between 
the date he entered the United State s without inspection in January 1981 and the date of the commission 
of the drug offense 1984. We affirm the Immigration Judge in this regard. 

Even were the respondent’s application for suspension to be considered under section 244(a)(2) 
of the Act, 8 U.S.C. § 1254(a)(2), because he is deportable under section 241 (a)(2)(B)(i)ofthe Act due 
to his conviction of a controlled substance violation, he would have to establish that he has been physically 
present in the United States for a continuous period of not less than 10 years immediately following his 
conviction. See Matter ofLozada, 19 I&N Dec. 637, (BIA 1998) (the ten year period is measured from 
the date of conviction, not the date the offense is committed, since it is the conviction, not the com mission 
of the offense, that renders the alien depor table). H ere the respondent was convicted in^^J 1985 and 
the OSC was served upon the respondent in^^^J 1995. Therefore, under the stop-time rul e in section 
240A(d)( 1), the respondent lacks the 10 years continuous physical presence required for suspension of 
deportation. See Matter ofNolasco, 22 I&N Dec. 632,641 (BIA 1999); see also Pinko v. INS, 249 
F.3d 183, 187 (3 rd Cir. 2001) (agreeing with the Board that the stop-time rule applies in deportation 
proceedings); but see Uspango v. Ashcroft, 289 F.3d 226,230 (3 rd Cir. 2002) (suggesting in dicta that 
the stop-time rule may not apply to proceedings initiated prior to April 1,1997). 4 We therefore find no 
error in the Immigration Judge’s finding that the respondent is ineligible for suspension of deportation. 

The Board lacks the authority to consider the respondent’s due process and ex post facto 
arguments. Accordingly, the Board enters the following order. 

ORDER: The respondent’s appeal is sustained with respect to the finding of deportability under 
section 241 (a)(2)(A)(iii) of the Immigration and Nationality Act, but is dismissed in all other respects. 


kL 

FOR 


4 Repapering this case so that the respondent could apply for cancellation of removal in removal 
proceedings is not an option because his drug conviction renders him ineligible for this relief as a result of 
section 240A(b)(l)(C) of the Act. See generally 65 Fed. Reg. 71273 (2000) (proposed rule). 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Lawrence E. Rushton, Esquire 
APPLICATION: Reconsideration 


The respondent is a native and citizen of Mexico. On February 9, 2006, the Board dismissed 
the respondent’s appeal from the Immigration Judge’s decision denying his applications for 
adjustment of status under section 245 of the Immigration and Nationality Act, 8 U.S.C. § 1255, 
and a waiver of inadmissibility under former section 212(c) of the Act, 8 U.S.C. § 1182(c) 
(1992). On February 10, 2016, the respondent filed with the Board a motion to reconsider based 
on a change of law resulting from our decision in Matter of Abdelghany, 26 I&N Dec. 254 
(BIA 2014). The Department of Homeland Security (“DHS”) has not filed a response to the 
motion. The motion will be denied. 

The decision in these proceedings became final on February 9, 2006, when the Board 
dismissed the respondent’s appeal. 8 C.F.R. § 1003.1(d)(7). With certain exceptions not 
pertinent here, a motion to reconsider in any case previously the subject of a final decision by the 
Board must be filed no later than 30 days after the date of that decision (Respondent’s Motion). 
See section 240(c)(6) of the Act, 8 U.S.C. § 1229a(c)(6); 8 C.F.R. § 1003.2(b)(2). Accordingly, 
the respondent’s motion to reconsider would have been due on or before March 13, 2006. The 
respondent argues that his February 10, 2016, motion to reconsider should be considered timely 
because his case is subject to equitable tolling (Respondent’s Motion at 3-4, 7-10). Specifically, 
the respondent argues that, although he diligently pursued his rights, extraordinary circumstances 
prevented him from timely filing his motion within the statutory 30 day period (Respondent’s 
Motion at 9-10). 

Even if we assume, without deciding, that equitable tolling is available to the respondent, he 
has not established that equitable tolling applies under the facts and circumstances of his case. 
See United States v. English , 400 F.3d 273, 275 (5th Cir. 2005) (noting that equitable tolling 
turns on the facts and circumstances of a particular case and applies only in “rare and exceptional 
circumstances”); see also Mata v. Lynch , 135 S.Ct 2150, 2155 n.3 (2015) (expressing no opinion 
as to whether the immigration statutes allow equitable tolling). 

The respondent asserts that the basis for our February 9, 2006, decision affirming the 
Immigration Judge’s decision denying his application for a waiver under former section 212(c) 
of the Act was nullified by our February 24, 2014, decision in Matter of Abdelghany, supra 
(Respondent’s Motion at 2, 4-6). Consequently, the respondent alleges that his reliance on the 
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incorrect positions and interpretations of the Immigration Judge, the Board, and the Attorney 
General regarding his eligibility for relief under former section 212(c) of the Act prevented him 
from timely filing the instant motion (Respondent’s Motion at 10). 

However, the change of law cited by the respondent did not occur within the 30 day statutory 
period in which the respondent had to file his motion to reconsider. Rather, it occurred more 
than 7 years after the expiration of the statutory period and, as a result, does not toll the statutory 
period. See Matter of 0-S-G-, 24 I&N Dec. 56 (BIA 2006) (observing that a party seeking 
reconsideration must file within 30 days of the Board’s final decision, a motion which 
establishes that the decision should be reexamined based on, inter alia, a change of law). 
Moreover, the respondent has not demonstrated that the positions and interpretations of the 
Immigration Judge, the Board, and the Attorney General were inconsistent with binding 
precedent during the statutory period or otherwise argued that our decision constituted an 
exceptional circumstance which warrants tolling of the statutory period (Respondent’s Motion). 
See id. Under these facts and circumstances, the respondent has not established that the 30 day 
statutory period should be tolled and his motion to reconsider is therefore denied as untimely. 

The respondent, who was removed from the United States subsequent to our February 9, 
2006, decision, also requests that we exercise our discretionary authority to reconsider our 
decision sua sponte (Respondent’s Motion at 3-4, 12). See 8 C.F.R. § 1003.2(a). However, 
pursuant to 8 C.F.R. § 1003.2(d), “[a] motion to reopen ... shall not be made by or on behalf of 
a person who is the subject of removal, deportation, or exclusion proceedings subsequent to his 
or her departure from the United States.” Thus, the respondent’s removal from the United States 
forecloses sua sponte reconsideration. Ovalles v. Holder , 577 F.3d 288, 292-93 (5th Cir. 2009) 
(recognizing that the departure bar at 8 C.F.R. § 1003.2(d) precludes sua sponte reopening or 
reconsideration, even where the legal basis for removal is later determined to be erroneous); 
cf Garcia-Carias v. Holder , 697 F.3d 257, 265 (5th Cir. 2012) (noting that “Ovalles resolved the 
issue of the applicability of the departure regulation to the Board's regulatory power to reopen or 
reconsider sua sponte.”). 

Accordingly, the following order will be entered. 

ORDER: The motion to reconsider is denied. 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Prose 
CHARGE: 

Notice: Sec. 237(a)(2XA)(ii), l&N Act [8 U.S.C. § 1227(a)(2)(A)(ii)] - 
Convicted of two or more crimes involving moral turpitude 


Sec. 237(a)(2XA)(iii), I&N Act [8 U.S.C. § 1227(a)(2XAXiii)] - 

Convicted of aggravated felony under section l01(a)(43)(F) of the Act 

Sec. 237(aX2)(EXi), l&N Act [8 U.S.C. § 1227(aX2XE)(i)] - 

Convicted of crime of domestic violence, stalking, or child abuse, child 
neglect, or child abandonment 


APPLICATION: Remand 


The respondent, a native and citizen of Mexico and lawful permanent resident of the 
United States, appeals from the Immigration Judge's August 25, 2015, decision ordering him 
removed from the United States. The respondent’s request for a waiver of the appellate filing fee 
is granted. See 8 C.F.R. § 1003.8(aX3). The record will be remanded. 

We review findings of fact, including credibility findings and determinations as to the 
likelihood of future events, under the “clearly erroneous” standard. See 8 C.F.R. 
§ 1003.1(dX3XO; see also Matter o/Z-Z-O-, 26 I&N Dec. 586 (BIA 2015); Matter ofS-H- t 
23 I&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all 
other issues de novo. See 8 C.F.R. § 1003. l(d)(3)(ii). 

Based on the respondent’s admissions and evidence in the record regarding his criminal 
convictions, the Immigration Judge determined that the respondent was removable pursuant to 
each of the charges of removability contained in the Notice to Appear (Form 1-862) (I.J. at 1-2; 
Exh. 1; Exh. Gl; Tr. at 34-36). 1 The Immigration Judge further determined that there was no 
form of relief from removal available to the respondent, given his aggravated felony conviction 


1 Upon review of the Department of Homeland Security’s submission of July 27, 2015, we ask 

the parties to consider, on remand, whether the fourth factual allegation contained in the Notice 

to Appear accurately names the offense of conviction (Exh. 1). 
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and the unavailability of a visa for purposes of adjustment of status in conjunction with a waiver 
of inadmissibility under section 212(h) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1182(h) (I.J. at 2 ). The Immigratio n Judge also found that the res pondent did not express a 
Mexico, other in Mexico (I.J. at 2). 


On appeal, the respondent asserts that he had difficulty understanding questions that were 
asked during his hearing (Respondent’s Brief at 3). 2 He also asserts that he w as not provided a 
sufficient op p ortunity to apply for r elief—in the form of an Applicationjor^^^^^^^| 

| ^^^^^JtoMexico 
(Respondent's Brief at 3-5). He has submitted medical documentation and country conditions 
evidence along with his appeal brief. 


We conclude that a remand is warranted for the Immigration Judge to conduct fact-finding 
and legal analysis regarding the charges of removability and the availability of relief from 
removal. While the Immigration Judge sustained the charges of removability and determined 
that the respondent’s criminal record precluded him from relief, his decision does not include 
underlying findings of fact or legal analysis of the reasons why the respondent’s convictions 
render him removable as charged or statutorily ineligible for relief (I.J. at 1-2). See generally 
Matter of A-P-, 22 I&N Dec. 468, 473 (BIA 1999) (vesting the Immigration Judge with the 
responsibility for ensuring the “substantive completeness of the decision”). Therefore, we are 
unable to meaningfully review the Immigration Judge’s decision and will remand the record for 
further proceedings. 


Given our disposition, we do not address the respondent’s assertion that he was withou t a 
sufficient opportunity to seek relief or protection from removal to 

Mexico (Respondent’s Brief at 3-5). We also do not address the assertions regarding his limited 
understanding or medical conditions, and we decline to consider the evidence submitted on 
appeal in the first instance. See 8 C.F.R. § 1003. l(d)(3)(iv); Matter of Fedorenko , 19 I&N 
Dec. 57, 74 (BIA 1984) (stating that the Board is an appellate body whose function is to review, 
not create, a record). Because the record will be remanded, the respon dent will have the 
opportunity to present any evidence in support of a claim for relief, including before the 

Immigration Judge. On remand, the Immigration Judge should address the respondent’s 
assertions and evidentiary submissions to the extent that they relate to his ability to participate in 
removal proceedings (Respondent’s Brief at 1-3, 6). See generally Matter of M-A-M-, 25 I&N 
Dec. 474 (BIA 2011) (setting forth the standards for assessing mental competency). 


Accordingly, the following order will be entered. 


ORDER: The record is remanded to the Immigration Court for further proceedings 



2 The respondent’s appeal brief is not paginated. For ease of reference, we consider the title 
page of the brief, with the case caption, to be page 1. 
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On February 26, 2016, the respondent filed a motion to reopen seeking an opportunity to 

and to apply for 

The Department of Homeland Security has not 


reapply for 
filed a response. The motion will be denied. 



The respondent’s motion is untimely by more than 14 years. 8 C.F.R. § 1003.2(cX2); 
March 12, 2001, Board dec. (final administrative decision dismissing the respondent’s appeal 
from the Immigration Judge’s denial of his applications for 

to Croatia, and suspension deportation). Moreover, he does not argue that the late filing of his 


motion is excused, including pursuant to the | 
Reopen (Motion) at 1-7. 


I. See Motion to 



The respondent specifically requests sua sponte reopening for_ 

jntKKKMKtKEtKKMHKKk consideration. See Motion at 1, 3. However, he has not 
demonstrated exceptional circumstan ces warranting s uch action. 

(BIA 1997); 


(BIA 1999). 
since his 


Insofar as the respondent contends that there has been a 
last hearing affecting his eligibility for the relief he now seeks (given the decision in Islami v. 
Gonzales , 412 F.3d 391 (2d Cir. 2005)), we disagree. Motion at 1,5-6,7. 

In Islami , the United States Court of Appeals for the Second Circuit concluded that on the 
particular facts presented therein, the alien had I 



Id. at 397. The Second Circuit cited| 
as support for this conclusion. Id. 


(4th Cir. 1990) 


In turn, we note that I 


the Fourth Circuit affirmed our own longstanding decision in 

m (BIA 1987) (bolding, in part, that_ 

be established where the alien, as a result of 
would necessarily be required to 


| is the case in which the United States Court of Appeals for 




Office of the United Nations High Commissioner for 


also citing pertinent parts of the 
Handbook on Procedures and 











Criteria for Under the and the 1967 Protocol 

Relating to the Status (Geneva 1979). 1 Thus, we are not persuaded that the decision 

in Islami amounts to a ^ for purposes of whether reopening is 

warranted on our own motion. 

Even if Islami were viewed as constituting I 

we note that Islami was decided in June 2005, more than a decade before the filing of the instant 
motion. No explanation has been provided for the prolonged delay in filing the respondent’s 
motion to reopen based on Islami and related arguments. 

Accordingly, the respondent’s untimely motion to reopen will be denied. 

ORDER: The motion to reopen is denied. 


c Pp RTHE BOARD 


1 Our decision in Matter of A-G-, supra , was published 17 years before the Second Circuit 
issued its decision in Islami v. Gonzales , supra 
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CHARGE: 

Notice: Sec. 212(a)(2XAXiXI), I&N Act [8 U.S.C. § 1182(aX2)(AXiX0] - 
Crime involving moral turpitude 

Sec. 212(aX6XAXi), I&N Act [8 U.S.C. § 1182(aX6XAXi)] - 
Present without being admitted or paroled 

APPLICATION: Motion to remand; 


This case was last before the Board on December 9, 2011, when we dismissed the 
res pondent’s appeal of the Immigration Judge’s Marc h 18, 2010, decisio n finding him ineligible 

under sectio ns of the Immi gration and 

Narionality Art^^^^rB^^^^^^^^BB jnd ill i l ying his application for EEHH 

|, on the merits. 1 This case 
is now before us pursuant to a remand from the United States Court of Appeals for the Ninth 
Circuit, where it arises, dated 2015. During the pendency of this remand, die 

respondent filed a motion to remand. The Department of Homeland Security (“DHS”) opposes 
the motion. The motion will be granted, and the record will be remanded to the Immigration 
Judge for further proceedings consistent with this opinion and for entry of a new decision. 


In its order, the Ninth Circuit concluded that the Board erred in finding the respondent’s 1990 
conviction for voluntary manslaughter in violation of California Penal Code section 192(a), for 
which he was sentenced to 11 years’ imprisonment, to be a categorical crime of violence and 
aggravated felony as defined by section 101(aX43XF) of the Act, 8 U.S.C. § 1101(a)(43)(F). As 
such, the Ninth Circuit found the Board and the Immigration Judge erred in finding the 


1 The Immigration Judge also denied the respondent’s applications for adjustment of status 
under section 245(i) of the Act, 8 U.S.C. § 1255(i), in conjunction with a waiver under section 
212(h) of the Act, 8 U.S.C. § 1182(h). These applications are not at issue in this decision nor is 
the issue of eligibility under former section 212(c) of the Act 









respondent ineligible for 


under the Act and 


based on a per se particularly serious crime. In addition, the Ninth Circuit concluded 


that the Board erred in affirming the Immigration Judge’s denial of | 
merits because we did not consider “all evidence relevant to the ■ 


on the 


See I 


(9th Cir. Sept. 1,2015) (unpublished). 


Through his motion, the respondent argues that a remand is necessary because the 
Immigration Judge never considered his application for under the Act on 

the merits. In its opposition, the DHS contends that a remand is not necessary because the 
respondent’s offense remains a particularly serious crime even though the Ninth Circuit has 
found it not to be a categorical crime of violence and therefore a per se crime of violence. 
According to the DHS, the Board has all of the necessary information to do an independent 
analysis of the respondent’s offense and find it to be particularly serious rendering him ineligible 
for relief under the Act. 


We find that a remand is necessary for the Immigration Judge to consider in the first instance 
whether the respondent’s offense is a particularly serious crime notwithstanding that the Ninth 
Circuit has deemed it not to be an aggravated felony and per se particularly serious. See 
Blandino-Medina v. Holder , 712 F.3d 1338, 1345 (9th Cir. 2013) (the per se particularly serious 
crime bar for certain aggravated felonies does not preclude the Attorney General from finding 
that an alien has been convicted of a particularly serious crime); see also Matter of N-A-M-, 
24 I&N Dec. 336 (BIA 2007). In this regard, the Board articulated the standards for 
determining whether an alien has committed a particularly serious crime in our decision in 
Matter of Frentescu, 18 I&N Dec. 244, 247 (BIA 1982). See id. (we look to such factors as the 
nature of the conviction, the circumstances and underlying facts of the conviction, the type of 
sentence imposed, and, most importantly, whether the type and circumstances of the crime 
indicate that the alien will be a danger to the community); see also Konou v. Holder , 750 F.3d 
1120,1126-28 (9th Cir. 2013). 


Upon remand, the Immigration Judge should apply the standard set forth in Matter of 
Frentescu in determining whether the respondent’s offense is particularly serious rendering him 
ineligible for relief under the Act. Should the Immigration Judge find the respondent eligible for 

under the Act, she should consider the merits of that application in the 
first instance. The parties should also be permitted to submit additional evidence pertaining to 
all of the respondent’s applications, including for 

|m, and the Immigration Judge should issue a new decision on all applications. 


Accordingly, the following order will be entered. 


ORDER: The respondent’s motion to remand is granted, and the record is remanded to 
the Immigration Judge for further proceedings consistent with this opinion and for entry of 
a new decision. 
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ORDER: 


In a decision entered on January 12, 2015, the Board dismissed the respondent’s appeal from 
the decision of the Immigration Judge. The respondent filed a timely motion to reopen his 
proceedings, which the Department of Homeland Security (DHS) has opposed. The respondent 
filed a supplement to the motion on December 16,2015. 


With his sup plement the res pondent has provided evidence showing that he married a United 
States citizen on 2015, and that she has filed an immediate relative visa petition 

on his behalf. T he respondent ’s filing includes evidence that he and his wife have a daughter 
who was bom on 2009. There is no evidence before us indicating that he is barred 

from adjusting his status, and the DHS has not opposed reopening on this basis. 


Considering the entirety of circumstances presented, the motion to reopen is granted and the 
record will be remanded to the Immigration Judge to allow the respondent an opportunity to 
pursue an application for adjustment of status. Matter of Velarde, 23 I&N Dec. 253 (BIA 2002). 


FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings not inconsistent with this order and entry of a new decision. 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
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ON BEHALF OF RESPONDENT: Derek Asiedu-Akrofi, Esquire 
APPLICATION: Reopening; stay or removal 


The Board issued a final administrative decision in this case on October 21, 2014. On 
December 10, 2015, the respondent, a native and citizen of Honduras, filed the instant motion to 
reopen, with an accompanying request for a stay of removal. The Department of Homeland 
Security (“DHS”) has not submitted a response to the motion. The motion will be denied. 


she is 


In support of reopening, the respondent asserts, for the first time in these proceedings, that 


in 


She asserts that her husband recently 
Honduras. On that basis, the respondent 


and has 




, The evidence pr offered in support 
(Application for and for 


of her motion is a per sonal declaration, a 

a 2014 State Department Country Report on Human Rights Practices 
for Honduras, and other internet articles. 


The instant motion is untimely because it was not filed within 90 days of our 
October 21,2014, final administrative decision. See section 240(c)(7)(C)(i) of the Immigration 
and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). We acknowledj 
that there is an exception to the time limitation on motions to reopen to ap 




based on in the country of nationality ... if such evidence is 

material and was not available and could not have been discovered or presented at the previous 
hearing. 

(9th Cir. 2 008) (stating that in order to prevail on a motion to reopen based on 
mm (a) an alien must present evidence ofin the country in 
question, (b) the evidence must be material and previously unavailable, and (c) the evidence, in 
conjunction with the evidence of record, establishes that the alien is prirna facie eli gible for the 
requested relie f). Untimely motions to reopen that rely solely on 

|are n ot sufficient, but an untimely motion to reopen based on evidence offl^ 

that are relevant in light of an alien’s be 

sufficient. See Chandra v. Holder, 751 F.3d 1034, 1037 (9th Cir. 2014). 



Here, w e conclude that the respondent has only shown 

Honduras. The 

evidence proffered with the motio n does not show in Honduras have 

|, between the respondent’s previous hearing in May 2013 and 












M) 


the filing of her current motion to reopen. See 8 C.F.R. § 1003.2(cX3)(ii): Chandra v. Holder , 
supra, at 1039. 

Moreover, the respondent has not proffered sufficient evidence with this motion to make a 
prima fa cie showing that she is eligible for the relief she seeks at this time. The fact that her 

’s ^_ 

insufficient to show th at her family her repatriation. 

See (9th Cir. 1 d oes not equal 

Moreover, mere ^_ 

s, without more, insufficient to make a 
prima facie showing that she may face u P° n her repatriation, inasmuch as there is no 

evidence th at the Honduran 

The evidence is also insufficient to make a prima facie showing that the respondent 



Based on the foregoing, the respondent has not shown a 
m that would exempt her from the general time limitation on motions to reopen. We 
therefore deny the instant motion to reopen as untimely. We also do not find exceptional 
circumstances that would warrant reopening pursuant to our own discretionary sua sponte 
authority under 8 C.F.R. § 1003.2(a). See Matter of J-J-, 21 I&N Dec. 976 (BIA 1997). 

Accordingly, the following orders will be entered. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The request for a stay of removal is denied as moot. 



FOR THE BOARD 
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MAY 2 5 2016 

In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 
APPLICATION: Reopening 


The Board issued a final administrative decision in this case on October 24, 2011, denying 
the respondent’s application for 

On December 1, 2015, the respondent, a native and 
citizen of the People’s Republic of China, filed the instant motion to reopen. The Department of 
Homeland Security (“DHS”) has not submitted a response to the motion. The motion will be 
denied. 


The respondent asserts that reopening is warranted because he f 

t ^ e u n j tec | states. He alleges that 

. The respondent asserts that as a result of his 
the (Motion to 

Reopen at 2). In support of his motion, the respondent has submitted, inter alia , a sworn 
statement, a new[g|g^ application, a letter from his spouse in China, photographs purporting to 
depict and various internet articles pertaining to 

in China. 


The instant motion is untimely because it was not filed within 90 days of our 
October 24, 2011, final administrative decision. See section 240(c)(7)(C)(i) of the Immigration 
and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is an 
exception to the time limitation on motions to reopen to apply for 


country of nationality ... if such evidence is material and was not available and couldnoUiave 
beei^discovere^MjMesented at the previous hearing.” 

(9th Cir. 2008) (stating that to prevail on a motion to 
reopen based on (a) an alien must present evidence 

* n the country in question, (b) the evidence must be material and previously 
unavailable, and (c) the evidence, in conjunction with the evidence of record, establishes that the 
alien is prima facie eligible for the requested relief). Untimely motions to reopen that rely solely 
on are not sufficient, but an untimely motion to reopen based 

on evidence of that are relevant in light of an alien’s 

may be sufficient. See 



(9th Cir. 2014). 




















pHe) 


Here, the respondent’s recent 

the United States, standing alone, constitute 


in China, such 

that his motion may be found to fall within the exception to the general time limitation for 
motions to reopen. See 


Further, the respondent has not established that since his last hearing before the Immigration 
Judge in December 2009, there has been in China 

, or who are 


otherwise See 

(BIA 2007), affd, [g|yj ■ (2nd Cir. 2008) (stating that, in determining 

whether evidence accompanying a motion to reopen demonstrates a 

that would justify reopening, we compare the evidence of | 
submitted with the motion to those that existed at the time of the merits hearing below). The 
respondent has not submitted any direct evidence of and 

at the time of his hearing in December 2009, and no such 
evidence exists in the administrative record. 


Additionally, the respondent has not proffered sufficient evidence with this motion to make a 
prima facie showing that he is eligible for the relief he seeks at this time. We do not find the 
respondent’s affidavit or the letter from his spouse sufficiently persuasive to warrant untimely 
reopening because it does not prima facie show that 

(Motion to Reopen, Exh. 6). The 

spouse’s vague statement that if she did 

would be hard to imagine,” does not suffice (Id.). 

Furthermore, we are also unpersuaded that the proffered evidence makes a prima facie 
showing of a 


(b) (6) 


in the United States. 

(b) (6) 


(9th Cir. 2009) (discussing the standards for making a 

and 

cases). In sum, the experiences of in China are insufficient to prima facie 

demonstrate that the respondent himself may upon his repatriation, such that 

reopening for further proceedings on his claim would be warranted. 

Based on the foregoing, the respondent has not shown 

from the general time limitation on motions to reopen. We 
therefore deny the instant motion to reopen as untimely. We also do not find [g|gKHi 
that would warrant reopening pursuant to our own discretionary sua sponte 
authority under See ^B (BIA 1997). 

Accordingly, the following order will be entered. 

ORDER: The motion to reopen is denied. 

\ A^^o\\u 

V Vpok THE BOARD 
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Assistant Chief Counsel 

APPLICATION: Reopening 


NOV - 6 2015 


On June 26, 2015, the Board dismissed the respondent’s appeal from the Immigration 
Judge’s May 19, 2014, decision. On August 14, 2015, the respondent filed the instant timely 
motion to reopen to enable him to apply for adjustment of status as the husband of a United 
States citizen. 1 See section 240(cX7) of the Immigration and Nationality Act, 8 U.S.C. § 
1229a(c)(7); 8 C.F.R. § 1003.2(c). The respondent has offered evidence that he divorced his 


former wife on 2014, and married his current wife on 2015. He has also offered 

evidence that he is the beneficiary of a pending visa petition (From 1-130) filed by his current 
wife on July 31,2015. The Department of Homeland Security (“DHS”) opposes reopening. The 
motion will be granted and the record will be remanded to the Immigration Judge. 


A properly filed motion to reopen for adjustment of status based on a marriage entered into 
after the commencement of proceedings may be granted in the exercise of discretion, 
notwithstanding the pendency of a visa petition filed on the alien’s behalf, where, inter alia, clear 
and convincing evidence is presented indicating a strong likelihood that the marriage is bona 
fide. See Matter of Velarde-Pacheco, 23 I&N Dec. 253, 256 (BIA 2002), overruled in part by 
Matter of Lamus , 25 I&N Dec. 61 (BIA 2009) (overruling Matter of Velarde-Pacheco to the 
extent it held that a motion to reopen may be denied solely on DHS opposition). 


1 The respondent’s grant of voluntary departure automatically terminated upon the filing of this 
motion, and the penalties for failure to depart under section 240B(d) of the Act, 8 U.S.C. 
§ 1229c(d), will not apply. See also 8 C.F.R. §§ 1240.26(cX3)(iii), (e)(1). 









[(b) (6) 


With the motion, the respondent has offered copies of photographs of his wedding; a bank 


statement indicating that the respondent and his wife opened a joint account on 


2015;a 


letter from the respondent’s current mother-in-law who states her belief that the respondent and 


his current wife started seeing each other in 


2014, and that they love each other; and a 


letter from the respondent’s step-grandfather indicating that after the respondent decided to 
marry his current wife, he began renting a room in the step-grandfather’s house, and that he has 
been an excellent tenant. 


Upon consideration, we find that the motion and supporting documents are sufficient to grant 
this timely motion. On remand, the parties will have the opportunity to address the respondent’s 
eligibility for adjustment of status and whether he is deserving of the relief in the exercise of 
discretion. Accordingly, the following order will be entered. 

ORDER: The motion to reopen is granted and the record is remanded to the Immigration 
Judge for further proceedings consistent with this decision. 



FOR THE BOARD 
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The respondent is a native and citizen of Mexico. He filed an untimely motion to reopen on 
January 14, 2016, over 11 years after we dismissed his appeal without opinion on May 12, 2004. 
Section 240(c)(7) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. 
§ 1003.2(c)(2). The motion to reopen, to which the Department of Homeland Security (DHS) 
has not responded, will be denied. 

The respondent seeks to have his case reopened and then administratively closed, based on a 
March 6, 2015, grant of Deferred Action for Childhood Arrivals (DACA) by the DHS, U.S. 
Citizenship and Immigration Services. However, his desire to administratively close the 
proceedings for this reason does not provide a basis for him to file an otherwise untimely motion 
to reopen, or warrant sua sponte reopening. See Matter ofJ-J-, 21 I&N Dec. 976 (BIA 1997). 

The decision to confer DACA benefits upon the respondent is simply the result of the DHS’ 
policy to give low priority to the enforcement of the immigration laws in certain cases. See 
Matter of Quintero , 18 I&N Dec. 348 (BIA 1982). By being granted DACA benefits, the 
respondent has not become prima facie eligible for any form of relief from removal which can be 
granted by an Immigration Judge or this Board. See Matter of Yauri, 25 I&N Dec. 103, 110 
(BIA 2009) (“As a practical matter. Immigration Judges aid the Board have limited and finite 
adjudicative and administrative resources, and those resources are best allocated to matters over 
which we do have jurisdiction.”). The fact that the respondent wishes to travel to Mexico to visit 
his sick grandmother, and is displeased with actions taken by attorneys in the past, does not 
cause us to administratively close these proceedings based on the grant of DACA benefits. 1 


1 While the respondent claims that he was a victim of ineffective assistance of counsel, he shows 
no prejudice resulting from the actions of prior counsel. The respondent was found not eligible 
for cancellation of removal for certain nonpermanent residents, under section 240A(b)(l) of the 
Act, as he had no qualifying relative necessary for a grant of relief. Section 240A(b)(l)(D) of 
the Act; I.J.’s Feb. 12, 2003, dec. Further, any request for a favorable exercise of prosecutorial 
discretion or a request for advance parole would have to be pursued before the DHS. 









In light of the receipt of DACA benefits, it does not appear that the DHS intends to remove 
the respondent from the United States at the present time. However, as the respondent’s motion 
to reopen was untimely filed, and as he does not establish that sua sponte reopening is warranted, 
the pending motion will be denied. 

ORDER: The motion to reopen is denied. 



FOR THE BOARD 


2 




1 


U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 


Falls Church, Virginia 22041 


File: 



- Oklahoma City, OK 


In re: 



Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Armin A. Skalmowski, Esquire 
APPLICATION: Reopening 


MAY - 2 2016 


On February 14, 2012, the Board dismissed the respondent’s appeal from the Immigration 
Judge’s September 14, 2009, decision denying his application for 

This case was 

before the Board on June 27, 2012, when we denied the respondent’s motion to reconsider. 1 On 
January-27,2016, the respondent, a native and citizen of China, filed the instant motion to enable 
him to apply for cancellation of removal, and to reapply for and related relief. The 

motion is untimely and will be denied. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(l); 8 C.F.R. § 1003.2(c)(2). 

The respondent seeks to toll the filing deadline based on a claim of ineffective assistance of 
counsel against his former attorney who represented him before the Immigration Judge and the 
Board. The respondent claims that the attorney failed to discover that he entered the United 
States in 1997, and incorrectly pled to the allegation that he entered in 

2002. The respondent, against whom these proceedings were initiated on February 13, 
2008, thus claims that he was precluded from applying for cancellation of removal due to his 
attorney’s handling of this case. See sections 240A(b)(l)(A), (d)(1)(A) of the Act, 8 U.S.C. 
§§ 1229b(b)(l)(A), (d)(1)(A). 

In general, an alien may file only one motion to reopen which must be filed within 90 days of 
the final administrative decision. See 8 C.F.R. § 1003.2(c)(2). The time limitation on a motion 
to reopen may be equitably tolled based on a claim of ineffective assistance of counsel. See 
Riley v. I.N.S., 310 F.3d 1253, 1258 (10th Cir. 2002). To succeed on a claim of ineffective 
assistance of counsel, an alien must comply with the procedural requirements for an ineffective 
assistance of counsel claim before the Board as set forth in Matter of Lozada, 19 I&N Dec. 637 
(BIA 1988). See Tang v. Ashcroft, 354 F.3d 1192, 1196-97 (10th Cir. 2003). Beyond a showing 
of ineffective assistance, an alien must show that he exercised due diligence in pursuing the case 
during the period he seeks to toll. See Mahamat v. Gonzales, 430 F.3d 1281, 1283 (10th Cir. 
2005). The alien must also show that he was prejudiced by counsel’s ineffective assistance. See 
Ochieng v. Mukasey, 520 F.3d 1110,1115 (10th Cir. 2008); Matter of Lozada, supra, at 638. 


1 The respondent’s petition for judicial review of the Board’s decision was dismissed for lack of 
prosecution. Ni v. Holder, No. 13-9563 (10th Cir. 2013). 










Assuming that the respondent has complied with the procedural requirements set forth in 
Matter of Lozada, supra, he has not shown that he exercised due diligence in bringing his 
ineffective assistance of counsel claim before the Board. The respondent’s motion was filed 
more than 3 years after the filing deadline. Nevertheless, the respondent has not shown when he 
learned of the alleged ineffective assistance of counsel, or otherwise explained the delay in 
bringing this motion before the Board. Further, we are not persuaded that the respondent 
suffered prejudice as a result of his former attorney’s actions. Despite the respondent’s 
allegations, we note that he testified under oath and through an interpreter that he left China in 
2001 and arrived in the United Sates in 2002. See Transcript of the Proceedings at 13, 18-19, 52, 
90-91. Therefore, equitable tolling of the filing deadline based on the respondent’s ineffective 
assistance of counsel claim is not warranted in this case. 


The respondent, who claims to be Christian, also seeks reopening for 

in China. The respondent, 

who is from Fujian Province, argues that since his removal hearing, 

In a Statement (Motion Tab A) offered in support of the 
motion, the respondent’s mother-in-law in Fujian Province, states that after the 

in 2013, she asked the respondent and his wife to send 
She further states that on^^^H 2015, the 


The 


and 


of the respondent and his wife, and 


upon his return to China. In support of his claim, the 
respondent has offered U.S. Department of State reports on 
m in China in 2014, as well as media articles pertaining to 
in China. 2 See Motion Tab B. 


The filing deadline imposed on motions to reopen does not apply to motions to reopen to 
reapply for 

mm arising in the alien’s country of nationality or the country to which the alien’s removal 
has been ordered, if such evidence is material and was not available and could not have been 
discovered or presented at the previous proceeding. See section of the Act; 

HJUmflHHHHHHH' The alien, however, bears the “heavy burden” to show that the 
proffered evidence is material, reflects arising in the country of 

nationality, and supports a prima facie case for a grant of 
(BIA 2007). 


At the time of the removal hearing, and at present, the | 


of 


2 The respondent has resubmitted the 2008 U.S. Department of State report on 
mi in China in 2008 which was also included in the record before the Immigration Judge. 
See Motion Tab B. 


2 




























_ Motion Tab B at 28-29, 31-32, 36 43-45. We note 

that at his removal hearing, the respondent testified that in 2007, 

that the 

respondent had mailed to China. See Transcript of the Proceedings at 64. The new evidence 
shows that in 2011, the Chinese 

in recent years. Id., at 23, 32, 45. Nevertheless, the 

Id > at 

82, 85. 


the respondent’s removal hearing. 
Fujian Province have 


are consistent with the 

prior to and after 

The new evidence does not show, however, that conditions in 
■■■■ since the Immigration Judge’s decision to warrant 


reopening to enable the respondent to apply for 


under the Act 


See 


evidence accompanying a motion to reopen demonstrates a gUU 
that would justify reopening, we compare the evidence of 
motion to those that existed at the time of the merits hearing below”). 


whether 

(“[i]n determining whether 
submitted with the 


In sum, it has not been shown that equitable tolling of the filing deadline or reopening based 
on a claim of is warranted in this case. Further, it does not appear 

that any exception to the filing deadline applies to this motion or that an exceptional situation is 
present in this case to warrant the exercise of the Board’s limited sua sponte authority. See 
Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) (stating that “[t]he power to reopen on our 
own motion is not meant to be used as a general cure for filing defects or to otherwise 
circumvent the regulations, where enforcing them might result in hardship”); 8 C.F.R. 
§§ 1003.2(a), (c)(3). Accordingly, the respondent’s untimely motion to reopen will be denied. 

ORDER: The motion to reopen is denied. 
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Decision of the Board of Immigration Appeals 


File: - Dallas, TX Date: 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Olusegun Asekun, Esquire 
CHARGE: 


MAY 2 6 2016 


Notice: Sec. 237(aXlXA), I&N Act [8 U.S.C. § 1227(aXlXA)] - 

Inadmissible at time of entry or adjustment of status under section 
212(aX6XCXi), I&N Act [8 U.S.C. § 1182(aX6XCX01 - 
Fraud or willful misrepresentation of a material fact 

APPLICATION: Removal; reopening 


This case comes to us on remand from the United States Court of Appeals for the Fifth 
Circuit. The case was last before the Board on June 23, 201S, when we affirmed the 
Im migration Jud ge’s determination that the respondent was removable as charged. 

2015, the Fifth Circuit granted the government’s unopposed motion to remand 
the record to the Board “to clarify whether the respondent rebutted the presumption that he 
gained his lawful permanent residency status because of his misrepresentation, by demonstrating 
that no proper determination of inadmissibility could have been made.” 

On September 22, 2015, the respondent filed a motion to reopen with the Board. Thus, the 
motion was pending when the Fifth Circuit granted the governmen t’s motion to remand. 
The respondent asserted in the motion that reopening is warranted due to 
that may affect his eligibility for relief. Specifically, on June 24, 2014, during die pendency of 
the respondent’s appeal of the Immigration Judge’s removability determinatio n, the res pondent 
remarried his United States citizen wife, who had divorced him on 2008. 

The respondent further asserted that he may be eligible for a waiver of inadmissibility under 
section 237(aXlXH) of the Immigration and Nationality Act, 8 U.S.C. § 1227(aXlXH) 
(Motion at 1). 

We first address the circuit court’s remand. The charge of deportation was based on the 
allegation that the respondent misrepresented a material fact in connection with his Form 1-485 
(Application to Register Permanent Residence or Adjust Status), Le., the status of his marital 
union (Exh. 1). The Immigration Judge sustained die charge based on (a) the respondent’s 
testimony; (b) the information contained in the respondent’s Form 1-485; and (c) an adverse 
credibility finding (I J. dated April 13,2013, at 3-5). 

During his testimony, the respondent admitted that at his adjustment of status interview he 
did not reveal that he was living in Dallas instead of with his wife in her home in 









The Immigration Judge found that the omission was material. Specifically, the Immigration 
Judge stated— 

Given that there were indicia of possible marriage fraud or other ineligibility, the 
government may well have conducted a further investigation at that time if it had 
known that the Respondent was living primarily at an address far from where the 
petitioner resided. In short, because of the Respondent’s omission concerning his 
true place of residence, the government approved the 1-485 based on the mistaken 
belief that petitioner and Respondent were still living together as a married couple 
in Texas from the time of Respondent’s admission to the United States 

until the date of his adjustment interview. 

(I.J. dated April 13, 2013, at 4-5). Thus, the Immigration Judge found that the omission tended 
to cut off a line of inquiry that may have resulted in a finding that the respondent’s marriage was 
not bona fide (I.J. dated April 13,2013, at 5). 

On his Form 1-485, the respondent also did not reveal his Dallas address. The Immigration 
Judge found that the respondent confirmed to the interviewer that he was living at the |||H 
address (I.J. dated April 13,2013, at 5). 

The Immigration Judge found the respondent to be not credible because he did not reveal his 
Dallas address during the adjustment interview or on his Form 1-485, and the Immigration Judge 
did not credit the respondent’s explanation that he did not reveal the Dallas address because he 
considered Dallas where he worked and not where he lived (I.J. dated April 13, 2015, at 4). 
Additionally, the Immigration Judge found that the respondent was not credible in his testimony 
that he moved from the address to Dallas 8 months after he arrived in the United States 
because the testimony conflicted with the respondent’s wife’s sworn statement that the 
respondent moved to Dallas 3 months after he arrived, and the respondent did not provide 
evidence to corroborate his testimony. The testimony also conflicted with the divorce decree, 
which reflected 2003 separation date. The Immigration Judge further found that the 

respondent’s demeanor and hesitancy indicated a lack of confidence in his answers (I.J. dated 
April 13, 2015, at 4-5). 

The Immigration Judge considered the wife’s September 22, 2010, sworn statement and 
|, 2008, letter, which indicate that the respondent left her in 2003, and state the 

wife’s belief that the respondent married her to get a green card and citizenship. 
The Immigration Judge, however, gave little weight to either piece of evidence because the wife 
did not present herself for cross-examination, and because there was reliable record evidence 
showing that she visited the respondent’s family when she traveled to Nigeria in 2005 and 2010 
(I.J. dated April 13, 2015, at 4). 

Upon further review of the record and our June 23, 2015, decision, we conclude that a 
remand is warranted for further fact finding and analysis on the issue of the respondent’s 
removability. 


2 





Pursuant to the Supreme Court’s decision in Ktmgys v. United States, 485 U.S. 759 (1988), to 
find that the respondent’s misrepresentation regarding the status of his marriage was material, the 
record must demonstrate by clear, unequivocal, and convincing evidence that the 
misrepresentation either resulted in the erroneous grant of a benefit, or that it had a “natural 
tendency” to affect the decision to grant the benefit. Id. at 771. The Board has considered this 
second aspect in terms of the tendency of the misrepresentation to shut off a line of inquiry 
which might well have resulted in a proper determination that the respondent be excluded. 
See Matter of Bosuego, 17 I&N Dec. 125 (BIA 1979; 1980); Matter of S- and B-C-, 9 I&N 
Dec. 436 (BIA 1960; A.G. 1961). See also Matter of D-R-, 25 I&N Dec. 445, 450 (BIA 2011) 
(“The test for whether ‘concealments or misrepresentations were material is whether they had a 
natural tendency to influence the decisions of the Immigration and Naturalization Service.”). 
Once the DHS has made this showing, the burden shifts to the respondent to demonstrate that, 
nevertheless, no proper finding of inadmissibility could be made. Matter of Bosuego, supra; see 
also Kungys v. United States, supra. It is not sufficient for the DHS to show simply that a line of 
questioning was foreclosed; DHS must also produce sufficient evidence to “raise a fair inference 
that a statutory disqualifying fact actually existed.” Kungys v. United States, supra, at 783 
(concurring). 

As stated, the Immigration Judge determined that the respondent’s misrepresentation of 
where he lived at the time of his adjustment of status interview was material. We affirmed this 
determination because we agreed with the Immigration Judge that the misrepresentation was 
capable of affecting or influencing the USCIS’s decision to grant adjustment of status based on 
the respondent’s marriage to a United States citizen (BIA dated June 23, 2015, at 4). 
We continue to agree with this determination. 

However, we overlooked in our prior decision that the Immigration Judge did not shift the 
burden of proof to the respondent upon the DHS’s showing of materiality of the 
misrepresentation. See Matter of Bosuego, supra. The respondent was not given an opportunity 
to show that, notwithstanding materiality, no proper finding of inadmissibility could be made 
(Respondent’s Br. at 9). Hence, we will remand the record for further fact finding and analysis. 

For purposes of determining on remand whether the respondent can demonstrate that no 
proper finding of inadmissibility could be made, we note that the Immigration Judge discounted 
the weight of the respondent’s wife’s sworn statement and letter, and the wife did not testify at 
the respondent’s hearing (I.J dated April 13, 2013, at 3; Respondent’s Br. at 10, ll). 1 The other 
evidence on which the Immigration Judge relied to find that there were “indicia of possible 
marriage fraud” was the Form 1-213 (Record of Deportable/Inadmissible Alien), which reflects 


1 The respondent recounts on appeal the DHS’s closing statement that it did not present the 
respondent’s wife as a witness because her sworn statement and letter were inconsistent with her 
actions of traveling to Nigeria twice after the 2003 separation, including to receive a chieftaincy 
title in honor of her marriage to the respondent. The DHS stated that it did not think that the 
wife could “support [DHS’s] contention that the respondent entered knowingly into a non-bona 
fide marriage” (Respondent’s Br. at 10,11; Tr. at 100). 
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that the USCIS issued two Notices of Intent to Deny (“NOID”) before it approved the 
respondent’s wife’s Form 1-130 (I.J. dated April 13, 2015, at 3 n.l; Exh. 3, Tab B at 3). Neither 
NOID is in the record. Hence, there is no record evidence that the USCIS issued the NOIDs 
based on a marriage fraud concern. The Immigration Judge speculated that the NOIDs were 
indicia of marriage fraud. Accordingly, the record contains limited evidence that the 
respondent’s marriage was fraudulent. 

Additionally, we have explained that absent evidence that a marriage was a sham in its 
inception or entered into for the purpose of evading the immigration laws, a spousal visa petition 
cannot be denied merely because the parties were separated or no longer together. Separation is 
only a relevant factor in ascertaining a couple’s intent at the time of the marriage. Matter of 
Adalatkhah, 17 I&N Dec. 404 (BIA 1980); Matter of McKee, 17 I&N Dec. 332 (BIA 1980). 
Thus, the respondent’s admission that he did not reveal that he was living separately from his 
wife at the time of his adjustment interview did not necessarily indicate that the marriage was 
fraudulent at its inception. We also note that the Immigration Judge did not consider the intent 
of the respondent and his wife at the start of their marriage (Respondent’s Br. at 8,9-10). 

On remand, the respondent should have the opportunity to supplement the record with 
documentary and testimonial evidence to show that no proper finding of inadmissibility could be 
made. We note that the record does not contain any documentation pertaining to the 
respondent’s adjustment of status interview, which should be provided given its relevance to the 
issue of whether the respondent can rebut the materiality issue (Respondent’s Br. at 8-9). 

Given our decision to remand the record, the respondent’s motion to reopen is moot. 
On remand, however, the respondent also should have the opportunity to apply for any relief for 
which he currently is eligible, including any relief based on his remarriage to his United States 
citizen wife. 

Accordingly, the following orders will be entered. 

ORDER: The record is remanded for further proceedings consistent with this opinion and 
for the entry of a new decision. 

FURTHER ORDER: The motion to reopen is moot. 



4 




U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Newark, New Jersey Date: 

In re: OCT 2 7 2015 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Tenzin Wangyal, Esquire 


APPLICATION: Reopening 

The proceedings in this matter were last before the Board on December 17, 2009. By that 
decision, the Board affirmed the decision of the Immigration Judge denying the respondent’s 
Dlication for on the basis that the respondent, f 

to meet the burden of proof to establish |__ 

the Act. On August 24, 2015, the respondent filed a motion to reopen 
proceedings. The Department of Homeland Security has not responded to the motion. 


The respondent’s motion to reopen is untimely filed, but she urges that the motion sh ould be 
fou nd to fall wit hi n the e xcepti on to the time limits for motions to reopen to reapply for 

| “arising in the cou ntry of nationality.” See 

sectjon^^^^H^^Tof the Immigration and Nationality Act, 

The respondent has proffered evidenceof^^^^^^^^^^Jm 
Chjna^^^^^Jsmcethis case was last before the Immigration Judge on March 12, 2009. 
We make no comment on the ultimat e outcome of this case, but find that the respondent has 
presented sufficient evidence of recent in China to warrant 

reopening. Matter of L-O-G-, 21 I&N Dec. 413 (BIA 1996). On remand, the parties may present 
new evidence and testimony as desired and the reliability of the evidence presented may be 
addressed if necessary. Accordingly, the unopposed motion to reopen will be granted, and the 
record will be remanded for a new hearing. 


ORDER: The motion to reopen is granted, and the record is remanded to the Immigration 
Court for fimher proceedings not inconsistent with the foregoing opinion, and for the entry of a 
new decision. 



FOR THE BOARD 
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The respondent moves the Board pursuant to 8 C.F.R. § 1003.2 to reconsider our decision 
dated September 29, 2015, which denied his motion to reopen proceedings. He also moves to 
reopen proceedings to reapply for and to apply for 

The record before us does not contain a response from 
the Department of Homeland Security (“DHS”). The motions will be denied. 

The respondent’s motion to reopen filed on December 28, 2015, is untimely and number 
barred. 1 He does not satisfy any statutory or regulatory exception to the time and numerical 
limitations on his motion to reopen. Sections 240(c)(7)(A) and (C) of the Immigration and 
Nationality Act, 8 U.S.C. §§ 1229a(c)(7)(A) and (C); 8 C.F.R. §§ 1003.2(c)(2) and (3). He does 
not present an exceptional situation which would warrant sua sponte reopening. Matter of J-J-, 
21 I&N Dec. 976 (BIA 1997). His motion does not state any “new facts” and is not supported by 
affidavits or other evidentiary material, as required by section 240(c)(7)(B) of the Act and 
8 C.F.R. § 1003.2(c)(1). 

The respondent’s motion to reconsider is untimely. He does not present an exceptional 
situation which would warrant sua sponte reconsideration. Matter of J-J-, supra. He asserts that 
the Board erred in making its decision without considering Mei Qin Zheng v. Holder , 538 Fed. 
Appx. 51 (2d Cir. Sept. 19,2013). He filed his first motion to reopen in June of 2015. He could 
have discussed Mei Qin Zheng v. Holder, supra, in that motion. A motion to reconsider based on 
a legal argument that could have been raised earlier in the proceedings will be denied. Matter 
of O-S-G-, 24 I&N Dec. 56, 58 (BIA 2006). In addition, rulings by summary order of the United 
States Court of Appeals for the Second Circuit do not have precedential effect. The Second 
Circuit’s Local Rule 32.1.1 [disposition by summary order]. 

The respondent asserts that the Board erred in giving little weight to his uncle’s letter 
because it was not notarized. However, we also gave the letter little weight because it was 
authored by an interested party not subject to cross-examination. The respondent asserts that it 


1 The final administrative decision in this case is our July 10, 2003, decision which dismissed 
the respondent’s appeal from the Immigration Judge’s September 20, 2002, decision which 
found him removable and denied his application. 











was unreasonable to expect him to have the summons authenticated. However, we also gave the 
summons little weight because it was unsigned. We observed that the summons was not 
authenticated according to the regulations or by any other means. 

Further, Mei Qin Zheng v. Holder, supra, , is distinguishable from the present case. The 
respondent asserts that the Board erred in stating that he did not show|^^^^^^^B^^m 

^for 

them. He points out that in Mei Qin Zheng v. Holder, supra , at 54, the court referred to the 2008 
Annual Report of the Congressional-Executive Commission on China and the Bureau of 
Democracy, Human Rights, and Labor (“BDHRL”), U.S. Dep’t of State (“DOS”), China - 
Profile (May 2007). Neither of these documents is in 

the record of proceeding. 


The BDHRL, DOS, China Country Reports on Human Rights Practices - 2013 (Feb. 2014) 
[Exh. F to first Motion to Reopen filed in June of 2015] at 10-11 state that the 

but that these measures were not universally effective. 
m (2d Cir. 2005) (in the absence of solid support in 

the record, an applicant’s m is speculative at best); ■■ ■ (2d Cir. 

2013) [decided Dec. 18, 2013] (referring to another case where the alien argued that the Chinese 



I, and the court found that claim was speculative). 


Finally, the respondent asserts that the DHS did not respond to his first motion to reopen 
filed in June of 2015, and the motion should have been deemed unopposed. We observed in our 
September 29, 2015, decision that the record of proceeding did not contain a DHS response. 
However, the fact that a motion is unopposed, while taken into consideration, does not mean that 
we cannot deny the motion. We conclude that the respondent does not present an exceptional 
situation to warrant suasponte reconsideration. Matter of J-J-, supra. 


Accordingly, the following orders will be entered. 


ORDER: The motion to reconsider is denied as untimely. 

FURTHER ORDER: The motion to reopen is denied as untimely and number barred. 





R THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Sophia Solovyova, Esquire 


APPLICATION: Reopening 


MAY 2 0 2011 


This matter was last before the Board on January 13, 2015, when we dismissed the 
respondent’s appeal. On April 13, 2015, the respondent filed a timely motion to reopen alleging 
ineffective assistance of counsel and seeking to reapply for adjustment of status under section 
245(a) of the Immigration and Nationality Act, 8 U.S.C. § 1255(a) in conjunction with a waiver 
of inadmissibility under section 212(i) of the Act, 8 U.S.C. § 1182(i). The Department of 
Homeland Security (“DHS”) has not responded to the motion. The motion will be granted and 
the record will be remanded. 

Applicable regulations provide that a motion to reopen “shall state the new facts that will be 
proven at a hearing to be held if the motion is granted.” 8 C.F.R. § 1003.2(c)(1). Moreover, a 
movant must satisfy the “heavy burden” of establishing that if the proceedings were reopened, 
with all the attendant delays, the new evidence would likely change the result in the case. 
Matter ofCoelho, 20 I&N Dec. 464 (BIA 1992). 

To establish a due process violation, the petitioner must show that she was deprived of liberty 
without due process of law and that the purported errors caused her substantial prejudice. See 
Tang v. U.S. Att’y Gen., 578 F.3d 1270, 1275 (11th Cir. 2009). To prevail on an ineffective 
assistance of counsel claim, an alien must show that competent counsel would have acted 
otherwise and that the alien was prejudiced. See Ali v. U.S. Att’y Gen., 643 F.3d 1324, 1329 
(llth Cir 2011) (alien must establish prejudice in order to prevail on ineffective assistance 
claim); Dakane v. U.S. Att’y Gen., 399 F.3d 1269, 1273-74 (llth Cir. 2005); Matter of Assaad, 
23 I&N Dec. 553 (BIA 2003). 

The respondent is a native and citizen of Albania. She appeared at a master calendar hearing 
on October 11, 2002, in Detroit, Michigan, and pled to the allegations in the Notice to Appear 
(“NTA”), amending “unknown date” and “unknown POE” with “on May 2,2001, at New York 
City” (Exh. 1; Tr. at 2-3). 1 The respondent also conceded the charge of removability under 
section 237(a)(1)(A) of the Act, 8 U.S.C. § 1227(a)(1)(A) (Tr. at 3). At that time, the respondent 


1 The DHS did not contest the Immigration Judge amending the NTA with “May 2, 2001, at 
New York City” (Tr. at 3). 





KbH6) 


indicated that she would be 

CTr. at 3-4). The respondent subsequently moved to change venue 
to New York, NY, which was granted. 


On October 1, 2005, the respondent married a United States citizen who filed an immediate 
relative visa petition on the respondent’s behalf which was approved on October 18, 2006 
(IJ. Written Decision dated October 1,2012, at 4). The respondent then moved to change venue 
again, this time to Atlanta, Georgia, where she now resided with her husband (Tr. at 8-9). This 
motion was granted and on August 18, 2009, the respondent appeared at a master calendar and 
withdrew her applications for 

with prejudice. The respondent indicated that she would be 
proceeding on her application for adjustment of status in conjunction with a section 212(i) 
waiver of her inadmissibility (I J. Writ. Dec. at 4). 2 The matter was set for a final hearing on the 
merits of her adjustment application on August 22, 2012 (I.J. at 4). 


On the day of the respondent’s final hearing, the DHS filed in court a Form 1-26 1 substituting 
the charge of removability from section 237(aXlXA) of the Act to section 212(aX6XAXi) of the 
Act, 8 U.S.C. § 1182(a)(6)(AXi), thus shifting the burden to the respondent to establish that she 
in fact, had been admitted to the United States (IJ. Writ. Dec. at 4-5; Tr. at 15-17; Exhs. I, 2). 
The Immigration Judge offered the respondent a continuance to respond to the new and 
substituted charges, but the respondent’s counsel, Peter Hill, declined the offer of a continuance 
and sought to proceed with the respondent’s hearing (IJ. Writ. Dec. at 5; Tr. at 21). The 
Immigration Judge ultimately determined that the respondent’s testimony was not credible and 
sustained the substituted charge of removability, which resulted in the respondent’s statutory 
ineligibility for adjustment of status under section 245(a) (I.J. Writ. Dec.at 11-19, 24). 


We find that the respondent established prejudice. We acknowledge that DHS has the 
authority under 8 C.F.R. § 1003.30 to substitute charges of removability at any time. However, 
here, the DHS filed the 1-261 at the respondent’s final hearing, over 10 years after the 
commencement of removal proceedings, and after the respondent had already conceded to the 
original charge of removability. Moreover, the respondent detrimentally relied upon these 
pleadings when she earlier withdrew her 

applications with prejudice. Finally, we find that the respondent 
was prejudiced by her former counsel’s waiver of a continuance to research, obtain evidence and 
prepare to rebut the DHS’s substituted charge of removability. Accordingly, the respondent’s 
unopposed motion is granted and the record is remanded for the respondent to address the 
allegations and substituted charge of removability in the Form 1-261 and to apply for any 
available relief. On remand, the parties should be permitted to submit additional evidence and 
testimony. 


Accordingly, the following order will be entered. 


2 The respondent required a waiver of her inadmissibility under section 212(i) of the Act due to 
her use of a fraudulent passport to enter the United States. 
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ON BEHALF OF APPLICANT: A. Tony Heper, Esquire 

ON BEHALF OF DHS: Mary C. Lee 

Assistant Chief Counsel 

APPLICATION: Reopening 


SEP 15 2015 


ORDER: 

The applicant moves the Board to reopen these proceedings to enable him 

to seek Deferred Action for Parents of Americans and Lawful Permanent Residents (“DAPA”). 
See section 240(c)(7) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. 
§ 1003.2(c). The Department of Homeland Security (DHS) opposes reopening. We first note 
that the DAPA program has been enjoined and has not yet been implemented. Moreover, 
deferred action is in any event separate and apart from these proceedings, and any request for 
deferred action must be made to the DHS. See, e.g, Matter of Quintero, 18 I&N Dec. 348 (BIA 
1982) (deferred action status is a matter of prosecutorial grace). 


The applicant has also submitted an updated application for 

with this motion. The applicant, however, has not offered supporting 
evidence with the motion in compliance with the regulatio ns at 8 C .F.R. § 1003.2(cXl). nor does 
the application reflect a prima facie case of eligibility for or related relief. Further, the 

motion does not demonstrate an exceptional situation warranting sua sponte reopening. See 
Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) (stating that “[t]he power to reopen on our 
own motion is not meant to be used as a general cure for filing defects or to otherwise 
circumvent the regulations, where enforcing them might result in hardship"); 8 C.F.R. § 
1003.2(a). Accordingly, the applicant’s motion to reopen is denied. See generally Matter of 
Coelho, 20 I&N Dec. 464, 472-72 (BIA 1992) (explaining that a party who seeks a remand or 
reopening of proceedings to pursue relief bears a “heavy burden” of proving that if proceedings 
before the Immigration Judge were reopened, with all the attendant delays, the new evidence 
would likely change the result in the case). 


i^rh - 


FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Vincent M. Ekeh, Esquire 


APPLICATION: Reopening 


l\M - 1 2016 


In a decision dated May 18, 2007, the Immigration Judge found the respondent removable as 
charged; denied her applications for 

and ordered her removal to Sudan (with an alternate order of 
removal to Kenya). On October 24, 2008, the Board dismissed the respondent’s appeal from the 
Immigration Judge’s decision denying her applications for relief. On March 4, 2016, the 
respondent filed the instant motion to reopen to reapply for and related relief. The 

motion is untimely and will be denied. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). 

During the proceedings before the Immigration Judge, the respondent claimed to be a native 
and citizen of Sudan, and to in that country. The Immigration Judge 

found, however, that the respondent did not testify credibly in support of her claims, and did not 
establish her identity as a native and citizen of Sudan. The respondent now claims to I 


The respondent, who 


also claims that 



in which she 


The respondent has offered an updated 
maintains that she is a citizen of Sudan. She has not, however, offered evidence to overcome the 
Immigration Judge’s adverse credibility determination and to establish her identity as a citizen of 
Sudan. See Matter ofS-Y-G-, 24 I&N Dec. 247,258 (BIA 2007) (noting that it is the applicant’s 
heavy burden to show, inter alia, that the proffered evidence supports a prima facie case for a 
grant of [g{§^). We also note that the respondent has offered no medical evidence with this 
motion. See 8 C.F.R. § 1003.2(c)(1). 


Upon consideration, we find that the respondent has not demonstrated that an exception to 
the filing deadline applies to this motion, or that an exceptional situation is present in this case to 
warrant reopening sua sponte. See Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) (stating 
that “[t]he power to reopen on our own motion is not meant to be used as a general cure for filing 
defects or to otherwise circumvent the regulations, where enforcing them might result in 



















4 


hardship”); 8 C.F.R. §§ 1003.2(a), (c)(3). Accordingly, the motion to reopen will be denied. 
The respondent’s request for a stay of removal is also denied. 1 

ORDER: The motion to reopen is denied. 


~~ (FOR THE BOARD 


1 The respondent’s request for a change of venue is moot. 


2 
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Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 



)- Adelanto, CA 


Date: 


MAR - 7 2016 



In re: ZZ Z. 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Prose 
APPLICATION: Reopening 


On April 2, 2015, the Board dismissed the respondent’s appeal. On January 27, 2016, the 
respondent filed the current motion to reopen. Sections 240(c)(7)(A) and (C)(i) of the 
Immigration and Nationality Act, 8U.S.C. §§ 1229a(c)(7)(A) & (C)(i); 8 C.F.R. § 1003.2(c). 
The motion will be denied as untimely filed. 

With limited exceptions, a motion to reopen must be filed within 90 days of the date of entry 
of a final administrative order of deportation or removal. See section 240(c)(7)(C)(i) of the Act, 
8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is no time or number limit on the 
filing of a motion to reo pen if the 




country of nationality or the count „ 

evidence is material and was not available and could not have been discovered or presented at 
the previous proceeding. See section 240(c)(7)(C)(ii) of the Act; 8 C.F.R. § 10O3.2(c)(3)(ii); 
Matter ofS-Y-G-, 24 I&N Dec. 247 (BIA 2007), affdShao v. Mukasey, 546 F.3d 138 (2d Cir. 
2008); Matter ofA-N- & R-M-N -, 22 I&N Dec. 953, 956 (BIA 1999). 





Report on Peru. 

The motion is denied because the evidence attached to the motion does not demonstrate 



in Peru. Rather, the evidence reflects a 


continuation of conditions presented to and considered by the Immigration Judge at the 
respondent's hearing. Compare Motion to Reopen, Articles and 2014 Country Report with 
Exh. 10, Tabs A-P; Exhibit 11, Tabs A-H. Accordingly, the motion will be denied as untimely 


filed. 


ORDER: The motion and related request for a stay of removal are denied. 



FOR THE BOARD 
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- Los Angeles, CA 


In re: 


Date: 


JUN 2 A 2016 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Houman Varzandeh, Esquire 
APPLICATION: Reopening 


This matter was last before the Board on February 9, 2012, when we dismissed the 
respondent’s appeal. On April 8, 2016, more than 4 years after the Board’s order, the respondent 
filed a motion to reopen. The Department of Homeland Security has not responded to the 
motion. The motion will be denied. 


The respondent’s motion is untimely, as it was not filed within 90 days of the Board’s final 
administrative decision. 1 Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 
8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). The respondent, however, urges that her 
motion falls within the exception to the time limitations for motions to reopen to apply or reapply 
for arising 

the country Section 


in Georgia became 


Specifically, the respondent argues that the 

The respondent cites two events, or lines of events, in support of 
this argument. First, the respondent states 


at the 


I, 2013, 


in 2015. Second, in 


2016 


The respondent argues that these events show the 


in that country, as well as the 


and related forms of 


and establish her prima facie eligibility form 
relief. In support of the motion, the respondent has submitted a number of media articles and 
reports regarding country conditions in Georgia. 


1 The respondent’s motion states in one part that she now submits this timely motion to reopen 
(Motion, at 3). As noted above, the respondent’s motion to reopen is untimely. However, this 
will not change our analysis or decision because the motion to reopen is based 


as set forth in Section 


of the Act and 























Although EOHI 
decision it was not 

the 


The evidence submitted by the respondent is insufficient to show 
^■s in with 

in Georgia in 2000, as noted in the Board’s prior 
and there was a 

, at the time of the respondent’s previous hearing in 2010. Accordingly, 

existed at the time of the respondent’s 
hearing, as shown in part in the documents submitted at the hearing as well as in the documents 
submitted with the motion. With respect to 

these are also similar to the conditions 
that existed at the time of the respondent’s previous hearing. 

The documents submitted also show that, despite the 

|, there has been general movement towards 
|; on the other hand, such movement also^^^mMHM 
| (Motion Exh. B; Motion Exh. C, at 6-8). One article analyzed that the 
|, 2013] 

I, such as the I 






values (Motion Exh. C, at 8). The respondent also submitted an article stating that in 


2015 

(Motion Exh. C). 


in the I 


2013 



Nevertheless, other than | 
linked to | 
submitted does not show ■ 


2013,| 

around that time (Motion Exh. C, at 8), the evidence 

in As 

the respondent has noted in the motion, the Department of State’s 2014 Georgia Country Reports 
on Human Rights Conditions stated that as one 

of the (Motion, at 5; Motion Exh. H, at 21), but did 

not report I 


The respondent argues that the| 


1,2014, 


for | 
a similar I 


(Motion, at 5). However, the evidence submitted at the hearing showed that 


in 2007 fori 


I, after I 


(Exh. 9-H, at 39). The evidence also shows thal 



in 2014 


(Motion Exh. C, at 8; Motion Exh. H, at 21-22). 


As to the possibility of a proposal to amend Georgia’s constitution to preclude 


further 


I, the respondent argues, as I 


evidence shows that the law of Georgia has not | 
code (Motion Exh. E). Therefore, to the extent a 
laws of Georgia, this is the continuation of the 
of the respondent’s previous hearing, rather than “ 


that this will 

(Motion, at 11; Motion Exh. E). Nevertheless, the 

under its civil 
is not recognized under the 


that existed at the time 
The 


evidence submitted also show that the idea of constitutional amendment is being “floated” by 


some politicians in response to a lawsuit brought in the constitutional court in I 


2016 


in Georgia, but its outlook is unclear as some 


2 
































politicians already distanced themselves from this idea (Motion Exhs. D-E). In any event, the 
respondent admits that 
■■■■■■I (Motion, at 11). 


The evidence submitted also shows that the Georgian 

partly based on international pressures (Motion 
Exh. C, at 10). The respondent argues that Department of State’s 2014 Country Report shows 


that the Georgian 


who 

(Motion, at 5, citing Motion 
Exh. H, at 22). However, the 2014 Country Report stated that the Constitutional Court declared 




_I, the Country Report stated that the government ministry issued an 

apology for a statement made by a former minister (Motion Exh. H, at 21). Furthermore, the 
evidence submitted at the time of the respondent’s hearing showed that similar negative 
statements were made by public figures. 


We have also reviewed the Department of State’s 2015 Georgia Country Reports on Human 
Rights Conditions, published on April 13, 2016, after the respondent’s motion was filed, and 
available at http://www.state.gov/documents/organization/25306l .pdf . 2 The 2015 Country 
Report also reported that 

j^pim^mmmm^(at46)7Dutaiariotcite^^^^^^^^^^^^^^2TaseTon 

the Furthermore, 



(at 25-26). 



In sum, the evidence submitted with the motion and the 2015 Country Report show that the 


conditions that existed at the time of 


However, these are essentially the same or similar 
respondent’s previous hearing. The evidence also show 


2 See 8 C.F.R. § 1003.1(d)(3)(iv) (the Board may take administrative notice of commonly 
known facts or the contents of official documents). 


3 








» 


that I 


in Georgia I 


which resulted in * n 2013. Nevertheless, taken as a whole, the current country 

conditions are not “qualitatively” different from those that existed at the time of the respondent’s 
hearing. (9th Cir. 2004) (noting that the critical 

question is whether that an alien who previously did not 

have a for and that 

the new evidence of country condition must be “qualitatively different” from that shown at the 
time of the hearing); see (9th Cir. 2010). Furthermore, 

the respondent did not show that the respondent is 

in Georgia if 

the proceedings were reopened. J Accordingly, the respondent’s motion will be denied. 


ORDER: The motion to reopen is denied. 



3 In the prior decision, the Board concluded that the respondent did not establish PH 

and the United States Court of Appeals 
for the Ninth Circuit upheld this finding. (9th Cir. May 12, 

2015) (unpublished). 
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Falls Church, Virginia 22041 
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- Adelanto, CA 


In re: 


(b)(6) 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Jordan H. Schweller, Esquire 
APPLICATION: Reopening 


FES 2 9 2016 


This matter was last before the Board on March 24, 2015, when we dismissed the 
respondent’s appeal. On November 12, 2015, almost 8 months after the Board’s order, the 
respondent filed a motion to reopen. The Department of Homeland Security has not responded 
to the motion. The motion will be denied. 


The respondent’s motion is untimely, as it was not filed within 90 days of the Board’s final 
administrative decision. Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). The respondent, however, argues that his motion 
falls within the exception to the time limitations for motions to reopen to apply or reapply for 


KbH6) 


country of nationality. Section 240(c)(7)(C)(ii) of the Act; 8 C.F.R. § 1003.2(c)(3)(ii). The 
respondent also argues that the Immigration Judge did not properly advise him of his rights and 
remedies. 


We will first address the respondent’s argument that the Immigration Judge did not properly 


advise him, when he waived his application for [ 


and related forms of relief, “that he was 


giving up his right to seek protection from return to Mexico” (Motion, at 5-6). The respondent 
argues that the Immigration Judge did not properly advise the respondent regarding “his 


purported waiver of his right to apply fort 


I; what was required of the [Respondent to apply 


for said relief; and what the relief would provide to him, e.g., protection from removal” (Motion, 
at 7). The respondent also argues that the Immigrati on Judge did not s ummarize some 
off-the-record conversations with the respondent regarding to Mexico (id.). 

The respondent argues that these failures constituted a violation of his due process rights (Motion, 
at 6-7). 


To the extent the respondent claims errors in the Immigration Judge’s action or decision, or 
in the Board’s decision affirming the Immigration Judge’s decision, his motion constitutes a 
motion to reconsider lrv substance. See Matter of O-S-G-, 24 I&N Dec. 56, 57-58 (BIA 2006) (a 
motion to reconsider contests the correctness of the original decision based on the previous 
factual record, while a motion to reopen seeks a new hearing based on new or previously 
unavailable evidence). Therefore, such arguments should have been presented on appeal or in a 
timely-filed motion to reconsider. The respondent argued on appeal that the Immigration Judge 












Kb)(6) 


erred in denying his applications for _ 

The Board disagreed, as the Immigration Judge made no 
such determination but the respondent has waived his opportun ity to pursue an application for 

untimely as a motion to reconsider, as it was not filed within 30 days of the Board’s prior 
decision. Section 240(c)(6)(B) of the Act; 8 C.F.R. § 1003.2(b)(2). 


The respondent argues that the Immigration Judge’s failure to protect his due process rights 
requires an equitable tolling of the motion time limitations, citing Matter of A-P- t 22 I&N 
Dec. 468 (BIA 1999). However, Matter of A-P- did not address the question of when a motion 
to reopen or reconsider time limitations may be equitably tolled. The respondent further has not 
shown why he could not raise these arguments on appeal or file a timely motion to reconsider. 
The respondent, therefore, did not show that equitable tolling of his motion to reconsider time 
limitations is warranted. Accordingly, the motion to reconsider will be denied. 1 2 3 4 


We will next address the respondent’s arguments regarding! 
respondent argues that the 

hearing in December 2014. He argues that in 2003 or 2004 J he was Qj 


_ The 

since his previous 


and in 2013 his cousin was! 


and further “a month ago” his mother in Mexico 


1 The United States Court of Appeals for the Ninth Circuit denied the respondent’s petition for 

review the Board’s prior decision in an unpublished order, witho ut speci fically reversing the 
Board’ s determination that the respondent waived h is application and related forms of 

relief. (9th Cir. Sep. 16, 2015) (unpublished order). 

2 Furthermore, the record shows that the Immigration Judge advised the respondent that he 

could apply and related protections, and explained to him what e lements h e will need 

to prove, and the respondent stated “I have nothing to prove to qualify forOE^^^(Tr. at 16). 
When the Immigration Judge asked ‘‘What do you mean?” he stated “I waive^^^J (Tr. at 16). 
The Immig ration Judge further informed the respondent that, if the Immigration Judge gives him 

application, he will be given about a month to complete and file the form, although he 
may have more time to submit documents; the respondent replied “No, then I, I waive” (Tr. 
at 17). Earlier, the Immigration Judge explained to him that the respondent would be removed 
from the United States if he cannot qualify for any form of relief (Tr. at 11). Therefore, the 
record reflec ts that th e respondent understood that the “waiver” of meant that he would 

not apply for^^J and, without being granted some form of relief from removal, that he would 
be subject to an order of removal. 


3 The respondent’s application states that 

(Motion Exh. A, at 5), but the respondent’s statement claims that 
2004 (Motion Exh. B, at 69). 



occurred in 2003 
in of 


4 The respondent argues tha t he tried to e xplain to the Im migrati on Judge that he needed some 
time to obtain the evidence of that occurred in 2004 but she “seemed upset” 

(Motion Exh. B, at 69). However, the respondent does not point to the part of transcript to 

(continued...) 


i 




















[(b) (6) 


respondent (Motion Exh. B). In support of the motion, the respondent submitted 
application, his statement, and a number of reports and articles regarding | 

Mexico (Motion Exhs. A-B). 

The evidence submitted by the respondent is insufficient to show 

in Mexico since his previous hearing in December 2014. 

evidence submitted shows 

However, the respondent did not show that these are 

qualitatively 

in December 2014. 

(9th Cir. 2004) (noting that the critical question is whether [ 

that an alien who previously did not have a legitimate cl aim for 

|, and that the new evidence of^^^l 
must be “qualitatively dif ferent” front that shown at the time of the hearing); see also 

(9th Cir. 2010). Since the respond ent did not show^^^l 

or related forms of relief, 
his motion to reopen will be denied as untimely. In addition, the respondent has no t sufficiently 
argued or shown in the motion would be on 

as the respondent has 





(...continued) 

support this assertion. Furthermore, the Immigration Jud ge stated , as noted in the footnote above, 
that the respondent could have a month to complet e the application, and “If you’re still 

working on documents, that’s fine” and the hearing would not be held until March or the 

end of Feb ruary [o f 2015] (Tr. at 17). The respondent suggests in the brief that the respondent 
waived his application “[ajfter the [Immigration Judge) explained the length of time [the 

Respondent would remain in custody” (Motion, at 14). However, the respondent’s question (“If 
you give me the application, how long do I need to prove it?”), as well as the 

Immigration Judge’s answer, was about the length of time the respondent will be given to 
complete the application (Tr. at 16-17), not necessarily the time period the respondent 

would remain in custody. Indeed, as the respondent’s bond hearing was held after this exchange 
(Tr. at 17), neither the Immigration Judge nor the respondent could have known whether and 
how much longer he would remain in custody. 

The respondent also asserts that he tried to bring up the 2003 or 2004 when they 

were off the record a nd the I mmigration Judge had stopped the recording, but the Immigration 
Judge stated that the option had been closed already (Motion Exh. B, at 69-70). The 

transcript of the proceedings shows only one instance where the recording was stopped, and that 
was to conduct the bond hearing (Tr. at 17). The recording of the bond hearing was off the 
record of the removal proceedings, as bond proceedings are separate and apart from removal 
proceedings. See 8 C.F.R. § 1003.19(d); Matter of R-S-H -, 23 l&N Dec. 629, 630 n.7 
(BIA2003). After the bond hearing was completed, the recording for the removal hearing 
resumed, and the Imm igration Judge again noted that the respondent did not want to file an 
application for^^^H (Tr. at 17), to which the respondent made no objection or comment. 


3 

















(b)(6) 


asserted that the 



i, and other means 


(Motion Exh. B, at 71). 

Finally, the respondent urges us to sua sponte reopen his proceedings under 8 C.F.R. 
§ 1003.2(a). We do not find that the respondent’s case presents an exceptional situation that 
would warrant the Board’s exercise of its discretion to reopen sua sponte. Matter of J-J-, 
21 I&N Dec. 976 (B1A 1997) (stating that the power to reopen sua sponte “is not meant to be 
used as a general cure for filing defects or to otherwise circumvent the regulations, where 
enforcing them might result in hardship”). Based on the above, the respondent’s motion will be 
denied. The motion for stay of removal is denied as moot. 

ORDER: The motion to reopen is denied. 



FOR THE BOARD 
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File: 



- Portland, OR 


Date: 


TEP-3M15 


In re: 



IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Joseph Justin Rollin, Esquire 


ON BEHALF OF DHS: Sarah C. Lara 

Assistant Chief Counsel 


This case was last before us on June 9, 2015, at which time we dismissed the respondent’s 
appeal from the Immigration Judge’s November 6,2013, decision to pretermit his application for 
cancellation of removal under section 240A(b)(l) of the Immigration and Nationality Act, 
8 U.SC. § 1229b(bXl). and the respondent became the subject of a final order of removal. The 
respondent has now filed a timely motion to reopen proceedings on July 8, 2015. The 
Department of Homeland Security (DHS) opposes the motion, which will be denied. The 
respondent’s request for a stay of removal is denied as moot. 

A motion to reopen shall not be granted unless it appears that the evidence sought to be 
offered “was not available and could not have been discovered or presented at the former 
hearing.” See 8 C.F.R. § 1003.2(c)(1). Further, this Board has held that a party who seeks to 
reopen proceedings to pursue a discretionary grant of relief from removal bears a “heavy burden” 
of demonstrating that if his motion to reopen were granted, the new evidence presented would 
likely change the result in the case. Matter of Coelho, 20 I&N Dec. 464 (BIA 1992). 

In his motion to reopen, the respondent requests that this Board (or, alternatively, the 
Immigration Judge on remand) administratively close his case to allow him to apply for a 
provisional unlawful presence waiver with the United States Citizenship and Immigration 
Services (USCIS). In conjunction with the notice of approval of the Form 1-130, which was filed 
on his behalf as the spouse of a United States citizen, the respondent has submitted, inter alia , 
Forms G-325A and 1-601 A, and voluminous documents in support of his 1-601A waiver 
application. 

Notwithstanding the respondent’s evidence, a provisional unlawful presence waiver is not 
available to the respondent because he has a final order of removal entered in his case. See 


8 C.F.R. § 212.7(e)(4)(vi)). 







1(b)(6) 


As such, it is not appropriate to reopen and administratively close these proceedings pursuant 
to Matter of Avetisyan, 25 I&N Dec. 688 (BIA 2012), or to reopen these proceedings and remand 
the record for the Immigration Judge's consideration of such a request The respondent’s motion 
to reopen will be denied. 

ORDER: The motion to reopen is denied. 
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File: 


- Miami, FL 


Date: 
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IN REMOVAL PROCEEDINGS 


MOTION 

ON BEHALF OF RESPONDENT: Michael P. DiRaimondo, Esquire 
APPLICATION: Reopening 


This matter was last before the Board on June 28, 2011, when we denied the respondent’s 
motion to reopen. On February 12, 2008, the respondent filed another motion to reopen. 1 2 The 
Department of Homeland Security has not responded to the motion. The motion will be denied. 


The respondent’s motion to reopen is untimely and number-barred. Section 240(cX7)(A), 
(C)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7XA), (C)(i); 8 C.F.R. 
§ 1003.2(c)(2); Matter of Oparah, 23 I&N Dec. 1 (BIA2000); Matter of L-V-K-, 22I&N 
Dec. 976 (BIA 1999). The respondent, however, urges that his motion falls within the exception 
to the time and number limitations for motions to reopen to apply or reapply for 

arising in the country of 

Section 



nationali _ 

respondent argues that he I 


motion, the respondent submitted 


in Albania 
and that 
upon his return has 

application and a “Declaration 1 


Specifically, the 

in Albania 
In support of the 
’ and curriculum 


1 The respondent submitted a document entitled “Declaration,” which includes mixed legal and 
factual statements by the counsel, and we will treat this document as a motion. However, to the 
extent the factual assertions in this document are not based on personal knowledge of the counsel, 
it does not quality as evidence. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter 
of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980). 


2 The respondent again asserts that he was ill on the day of his previous hearing in July 2003, 
and that he did not receive a Notice of Hearing (Motion Exh. F Attachment, at 4). Whether the 
in absentia order of removal in the respondent’s case should be rescinded based on a lack of 
notice or exceptional circumstances was the subject of the respondent’s previous motions to 
reopen and the Immigration Judge’s and the Board’s previous decisions, and we decline to revisit 
this matter. However, an alien who is subject to an in absentia removal order need not first 
rescind the order before seeking reopening of the proceedings to apply for and 

arising in the country of the alien’s 


nationality. 


(BIA 2013). 



















vitae of | 
F-G). 


his proposed expert on country conditions of Albania (Motion Exhs. 


The evidence submitted by the respondent is insufficient to show 

in Albania. We first note that that the 

respondent claims he and his family 

predated his previous hearing date in July 2003. Therefore, they are not “new facts” supported 
by “new evidence” that was not available and could not have been discovered or presented at the 
previous hearing. Section 240(c)(7)(B) of the Act; 8 C.F.R. § 1003.2(c)(1). Furthermore, 
although the respondent has in Albania, the respondent has not 

shown since 2003 (Motion Exh. F). 


The Declaration of I 


states that the 



of Albania has 

and that continuing 

| Albania from fully establishing the rule of law (Motion Exh. G, 
at 3-5). The respondent also argues that the and 

including the 

that efforts to have not been successful; that| 

has been made in critical areas; and that there 
during elections in 2009, 2011, 2013, and 2015 (Motion, at 2-10; Motion 
Exh. G). Nevertheless, the Declaration shows that these are in 

Albania, similar to the at the time of the respondent’s 

hearing date, rather While the 

Declaration cites the Department of State’s 2012 and 2013 Albania Country Reports on^^i 


in Albania, we note that the Department of State’s 2002 and 2003 reports also reported 
similar conditions (available at httn://www. state, eov/i/drl/rls/hrrpt/2003/27820. htm and 
http://www.state, gov/i/drl/rls/hrrpt/2002/18349.htm) . See 8 C.F.R. § 1003.1(d)(3)(iv) (providing 
that the Board may take administrative notice of commonly known facts or the contents of 
official documents). The respondent argues that the 

a Nevertheless, and was 

previously, including at the time of the respondent’s previous hearing date in 2003, as shown in 
the Department of State’s 2001 Albania Country Reports on 

The evidence submitted does 

show in Albania, such that the respondent’s 

motion falls within the exception to the motion to reopen time and number limitations. 

Based on the above, the respondent’s motion will be denied. The motion for stay of removal 
is denied as moot. 


ORDER: The motion to reopen is denied. 
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ON BEHALF OF DHS: Chandu Latey 
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, , —SB 

OCI 16 2C15 


CHARGE: 

Notice: Sec. 237(a)(1)(A), l&N Act [8 U.S.C. § l227(aXlXA)]- 

Inadmissible at time of entry or adjustment of status under 
section 212(aX7)(B)(iXH), I&N Act [8 U.S.C. § 1182(aX7)(BXi)(n)l - 
No valid nonimmigrant visa or border crossing card 

APPLICATION: Adjustment of Status 


This case was last before us on April 16, 2013, when we dismissed the respondent’s appeal 
from an Immigration Judge’s decision denying her application for adjustment of status. On 
January 9, 2015, the United States Court of Appeals for the Ninth Circuit remanded this matter 
on the motion of the Department of Homeland Security (“DHS”), which sought remand for the 
Board to address the application to these proceedings of our decision in Matter of Quilantan, 
25 l&N Dec. 285 (BLA 2010). For the reasons that follow, the record will be remanded for 
further proceedings consistent with this order. 

We review an Immigration Judge’s factual determinations, including credibility 
determinations, for clear error. See 8 C.F.R. § 1003.1(dX3XO- The Board uses a de novo 
standard of review for questions of law, discretion, judgment, and all other issues in appeals from 
decisions of Immigration Judges. See 8 C.F.R. § 1003.1(d)(3)(ii). 

The procedural history of this matter will be reviewed briefly. The respondent entered the 
United States in October 2003 pursuant to a visa filed by her then-fianc^, who she married within 
90 days. In November 2003, she filed an application for adjustment of status. In May 2006. her 
husband sought to withdraw the visa petition. The DHS’s Citizenship and Immigration Services 
(“CIS”) denied the adjustment of status application in September 2007, finding that because a 
fraudulent affidavit of support was filed with the “K” visa petition, the petition was invalid, and 
the respondent could not adjust her status because her October 2003 entry was not a lawful 
admission. 1 


1 A previous, i.e., June 2006, CIS decision erroneously denied the adjustment of status 
application based on the attempted withdrawal of the visa petition by the respondent’s 








[(b) (6) 


The respondent was placed into removal proceedings in April 2008 (Exh. 1). She divorced 
the “K” visa petitioner and married another United States citizen, to whom she remains married 
presently. She has two United States citizen children with her present husband, and he has filed 
a visa petition on her behalf, which was approved on November 25, 2009 (I.J at 2). The 
respondent filed applications for adjustment of status and waivers of inadmissibility. These 
applications were denied by the Immigration Judge in December 2010, on the basis that the 
respondent was ineligible to adjust her status through her marriage to her present husband, since 
the Immigration and Nationality Act prohibits the recipient of a K visa from adjusting status on a 
basis other than marriage to the K visa petitioner {Id). Furthermore, the Immigration Judge 
found (in accord with the CIS decision of September 2007), that the respondent was not legally 
“admitted” to the United States when she entered in 2003, and that, therefore, she could not 
adjust her status through her marriage to the K visa petitioner {Id .). 

In our April 2013, decision, we affirmed the Immi gration Judge's decision that the 
respondent could not adjust her status through her present marriage. Section 245(d) of the Act 
prohibits the respondent, who entered the United States as the recipient of a K visa, from 
adjusting her status by any means other than through her marriage to the petitioner of that visa. 
Matter ofSesay , 25 I&N Dec. 431,437 (BIA 2011). This aspect of our decision is not at issue 
in the Ninth Circuit’s remand. 

Rather, at issue is the respondent’s argument that she remains eligible to adjust her status 
through the visa petition filed by the “K” visa petitioner, which permitted her entry into the 
United States as a fiancee of a United States citizen. She argues that notwithstanding the end of 
that marriage, she remains eligible to adjust on this petition because she married the citizen who 
petitioned for her, and because although this marriage ended in 2009, it was bona fide at its 
inception. See Respondent’s Brief at 10-14. The respondent’s adjustment of status application 
arising out of this marriage was last denied by CIS in September 2007 after consideration of the 
respondent’s motion to reopen, however, she renewed the application for adjustment through her 
first marriage in removal proceedings before the Immigration Judge. As noted, however, the 
Immigration Judge found that the respondent could not adjust status via her first marriage since 
she was never lawfully admitted to the United States when she entered on the K visa. 

Turning to the issue raised in the Ninth Circuit’s recent remand of this record, we 
acknowledge that our issuance of Matter of Qilantan, supra, undermines the Immigration 
Judge’s reasoning for finding the respondent ineligible for adjustment of status under section 
245(a) of the Act. In Matter of Quilantan, supra , the Board held that in order to show that he or 
she has been “admitted” to the United States pursuant to section 101(a)(l3)(A) of the Act, 
an applicant for adjustment of status under section 245(a) of the Act need show only procedural 
regularity. Therefore, the fact that the respondent’s 2003 admission was not “lawful” (due to the 


first husband. In response to the motion of the respondent, the CIS acknowledged that under the 
circumstances of this case, a K visa could not be withdrawn at the request of the petitioner. 
Notwithstanding this, as previously noted, the application was finally denied on September 2007 
and the respondent never was accorded conditional permanent resident status. Cf Choin 
v. Mukasey, 537 F.3d 1116, 1119 (9th Cir. 2008). The respondent did not file an appeal from 
the September 2007 CIS decision. 
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fraudulent affidavit of support filed with the K visa) does not pose a bar to showing that she has 
been ‘'admitted” for purposes of applying for adjustment of status under section 245(a) of the 
Act. 


But while Matter of Quilantan makes it clear that the respondent meets the requirement in 
section 245(a) that she was “inspected and admitted ” the respondent must also demonstrate that 
she is “admissible to the United States for permanent residence.” Although admitted in 2004 
with procedural regularity, her admission was obtained in a manner that appears to leave her 
substantively inadmissible for purposes of adjustment of status. As such, she would require a 
waiver addressing her inadmissibility under section 212(a)(6XC)(i) of the Act. 

Moreover, to obtain relief, the respondent must also demonstrate that “an immigrant visa 
[was] immediately available ... at the time [her adjustment of status] application is filed.” See 
section 245(a) of the Act. In Matter ofSesay , 25 I&N Dec. 431, 439-440 (BIA 2011), we held 
that for a fianc6 visa holder, the requirements of section 245(a) of the Act (i.e., as to visa 
eligibility and availability) are satisfied at the time the fiancd is admitted to the United States. 
Therefore, to detennine the respondent’s eligibility to adjust her status via her first marriage, the 
Immigration Judge should determine whether a visa was available to her at the time she was 
admitted, notwithstanding the fact that this admission was not legally sound. In this regard, we 
note that the record does not reflect that the original K visa was revoked, just that the 
respondent’s application to adjust her status based on the marriage to the K petitioner was denied. 
In the event that the Immigration Judge determines that a visa remains available for the 
respondent, further proceedings should follow to detennine whether the respondent’s marriage to 
the K petitioner was bona fide, see Matter of Sesay, supra, at 440, and whether she is eligible for 
and deserving of a discretionary waiver of inadmis sibility and adjustment erf status. 

For the foregoing reasons, the following order will be entered. 

ORDER: The record is remanded for further proceedings consistent with this order. 

_ — _ 

FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Maijan Hadjian Bahmani, Esquire 
APPLICATION: Reconsideration 


This matter was last before the Board on June 16, 2015, when we remanded the case to the 
Immigration Court for further proceedings. The respondent has now filed a timely motion to 
reconsider. The motion will be denied. 

A motion to reconsider must identify an error of fact or law in the Board’s prior decision. 
See section 240(c)(6) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(6); 8 C.F.R. 
§ 1003.2(b); Matter of O-S-G-, 24 I&N Dec. 56 (BIA 2006). 

There is no error of fact or law, or any particular aspect of the case that was overlooked in 
our previous decision. In our order dated June 16, 2015, we remanded this matter to the 
Immigration Judge to conduct further fact-finding, incl uding taking testimony if necessary, to 
and fUrther address whether the respondent received the and whether 

the respondent met his burden of establishing that he warrants relief as a matter of discretion. In 
doing so, we noted that it was not clear whether the Immigration Judge had considered the 
totality of record (BIA Dec. dated June 16,2015, at 2). In this regard, the Immigration Judge did 
not fully address the fact, or the implications, of the respondent’s refusal to answer questions 
during his proceedings regarding matters relevant to his application, including whether he 
received the^^^^^^^Sa^sH (DHS’s Brief at 6; Tr. at 167-68,177-78,184). 

The respondent properly notes that, under certain circumstances, he is entitled to invoke his 
Fifth Amendment right against self-incrimination during immigration proceedings (Respondent’s 
Motion to Reconsider, at 2). However, as a removal hearing is a civil proceeding, an alien’s 
refusal to testify may form the basis of an adverse inference against him in the removal 
proceeding. See U.S. v. Alderete-Deras, 743 F.2d 645, 647 (9th Cir. 1984); see also Guitierrez 
v. Holder, 662 F.3d 1083, 1091 (9th Cir. 2011) (holding that in immigration proceedings, it is 
well established that “there is no prohibition against drawing an adverse inference when a 
petitioner invoked his Fifth Amendment right against self-incrimination”). 

While the Immigration Judge is not required to draw an adverse inference when a witness 
invokes his Fifth Amendment right against self-incrimination (Respondent’s Motion to 
Reconsider, at 5), an Immigration Judge does have broad discretion to accept and assign 
evidentiary weight to evidence, may make reasonable inferences from direct and circumstantial 
evidence in the record as a whole, and is not required to accept a respondent’s account where 






other plausible views of the evidence are supported by the record. See Matter of D-R-, 
25 I&N Dec. 445,455 (BIA 2011). 

In this case, the respondent testified that he learned the contents of his application 

prior to his interview with (Tr. at 149-51, 169), yet he invoked his 

Fifth Amendment right against self-incrimination when he was asked about the interview 

and why he did not tell the that the statements in his application were false (Tr. at 

176-78, 184). Additionally, after the respondent’s refusal to answer the questions, the DHS 
presented evidence from the regarding his standard procedures during 

interviews, which include placing the applicant under oath, reviewing the application and 

having the applicant sign the application, which contains (Tr. at 286, 

291, 303-07; Exhs. 4-6). The Immigration Judge declined to draw a negative inference from the 
respondent’s initial refusal to answer the DHS’s questions on cross-examination regarding his 
(I.J. at 7-8; Tr. at 167-68,176-78,184). 

Under the circumstances, the Immigration Judge erred in his reliance on Matter of Guevara, 
20 I&N Dec. 238, 244 (BIA 1991), in “declining to fault the respondent for his initial refusal to 
answer the Government’s questions” on the issue of the an issue on 

which the DHS had the burden (I.J. at 7). In this regard, the Immigration Judge clearly erred in 
finding that “[a]t the time, the Government had presented no evidence suggesting that 
Respondent had filed (U* & 7)- 

As discussed above, prior to his refusal to answer the DHS’s questions, the respondent had 
already testified, on direct examination, that he knew the contents of his application prior 

to the interview with the and admitted that the contents were fabricated and false 

(Tr. at 149-51). Thus, even before the DHS called the^^H^^^| to support its position, the 
record contained evidence relevant to the respondent’s potential In light 

of the above, it is not clear that the Immigration Judge’s determination that a negative inference 
is not warranted was based on the record as a whole. Matter of R-, 4 I&N Dec. 720, 721 
(BIA 1952) (to afford the privilege against self-incrimination, there must be some real danger 
that the answer of the witness may help convict him of a Federal crime); Matter of Santos, 
19 I&N Dec. 105, 110, 113 n.2 (BIA 1984) (noting that the privilege against self-incrimination 
did not apply where an alien overstayed his allotted time, as no crime was implicated). 

The respondent’s disagreement with the weight given to certain evidence, or with our 
determination that the record warrants further review, does not amount to an error of fact or law. 
See Matter of S-H-, 23 I&N Dec. 462, 465 (BIA 2002) (remanding to the Immigration Judge 
because of insufficient factual findings and legal analysis); 8 C.F.R. § 1003.1(d)(3)(iv) (limiting 
the Board’s fact-finding authority and providing that the Board may remand the proceeding to 
the Immigration Judge if further fact-finding is needed); see also Matter of Fedorenko, 
19 I&N Dec. 57, 74 (BIA 1984) (noting that the Board is “an appellate body whose function is to 
review, not to create, a record”). As there is no error of fact or law, nor any particular aspect of 
the case that was overlooked in our prior decision, we deny the respondent’s motion to 
reconsider. 8 C.F.R. § 1003.2(b); Matter of O-S-G-, supra. 

Accordingly, the following order will be entered. 
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ORDER: The respondent’s motion is denied. 
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This matter was last before the Board on July 8. 2013, when we denied the respondent’s 
untimely motion to reopen. On December 29, 2015, the respondent filed another motion to 
reopen. The Department of Homeland Security has opposed the motion. The motion will be 
denied. 


The respondent’s motion to reopen is untimely and number-barred. Section 240(c)(7)(A), 
(C)(i) of the Immigration and Nationality Act, 8 U.S. C. § 1229a(c)(7)(A), (C)(i); 8 C.F.R. 
§ 1003.2 (c)(2). The respondent, however, argues that the in India 

such that his motion fells within the exception to the time and num ber limit ations for 
motions to reopen to apply or reapply for based on 

^^|^B arising in the country of nationality. Section 240(c)(7)(C)(ii) of the 
Act; 8 C.F.R. § 1003.2(c)(3)(ii). Specifically, the res pondent argues that ^^J^B in India are 

have visited his family house, as well 

as friend’s and relative’s houses, in 20 15. The respondent also argues that 

hi support of the motion, the respondent submitted a 
number of documents, including printouts of Internet blog posting and other articles, the 
Department of State’s 2014 India Country Reports on Human Rights Practices, and a statement 
of his friend. 


claims. 


The evidence submitted by the respondent does not establish 
in India material to the respondent’s [ 

The Department of State report and arti cles submitted show that there 

in Indi a, including [ _ 

H^m^^They also describe certain in Punjab. 

However, these are essentially similar to the that existed at the time 

of the respondent’s 2006 hearing, as shown in part i n the documents submitted at that time, 
rather than 

(9th Cir. 2004) (noting that the critical question is whether 

sufficiently that an alien who previously did not have a legitimate claim for [ I now has a 



















(b)(6) 


_|); see (9th Cir. 

2010). In addition, the respon dent’s claim that of 

_is essentially the same claim made at his hearing and in his prior 

As noted in the Board’s prior decision, the Immigration Judge made an 


motion to reopen. 


in India, and the 


adverse credibility finding as to the respondent’s claims of j 
Board and the Uni ted State s Court o f Appeals for the Ninth Circuit uph eld the adverse credibility 
finding. QB 14 > 2011 ) 

see also (9th Cir. 

Nov. 24, 2015) (unpublished). The respondent’s current motion does n ot show that a different 
outcome is warranted as to this finding, and does not demonstrate 



in India material to his eligibility for 


or related forms of relief. See 


(9th Cir. 2008) (evidence was immaterial in light of 


prior adverse credibility determination). 


The respondent also claims that he is now married to a United States citizen and is the 
beneficiary of an approved Fonn 1-130 visa petition filed by her. This claim was also made in 
the respondent’s prior motion to reopen. The respondent has not argued or shown that he 
became eligible for any form of relief based on this marriage, or that any motion to reopen based 
on this marriage would fall within any exception to the motion to reopen time limitations 
enumerated in section 240(c)(7)(C) of the Act and 8 C.F.R. § 1003.2(c)(3). 

Based on the above, the respondent’s motion will be denied. The motion for stay of removal 
is denied as moot. 


ORDER: The motion to reopen is denied. 



FOR THE BOARD 
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The respondent’s motion to reopen is untimely filed by more than 11 years and will be 
denied on that basis. See section 240(c)(7) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7); 8 C.F.R. § 1003.2(c). The motion has not been shown to qualify for any 
exception to the filing requirements imposed on motions to reopen. 

Despite the absence of any specific information describing in 

China at the time of the respondent’s June 16, 2003, hearing before the Immigration Judge, the 
numerous articles and country reports proffered in support of the pending motion refl ect that 

China. 

In deed, the Bureau of Democracy, Human Rights and Labor, U.S. Dep’t of State, China : Profile 

(April 1998) ("1998 China Profile”), contained in the 

record, reflects 

in va rying regions of 
(Exh. 7). 

in the 1998 China Profile 

not sign ificantly different from that described in eithe r the proffered “CHINAaid,” 2014 Annual 
Report, in China or the U.S. C ommission on 

International Religious Freedom, 2013 Annual Report , reporting episodes of 
BBHHIHBHH^HHH i* 1 varying degrees and regions of China in recent years 
(Respondent’s brief a Tabs K, O). See also Matter o/S-Y-G- 24 I&N Dec. 247, 253 (BIA 2007) 
(stating “in determining whether evidence accompanying a motion to reopen demonstrates a 
material change in country conditions that would justify reopening, we compare the evidence of 
submitted with the motion to those that existed at the time of the merits 

hearing below”). 

Mere allegations of and documents indicating a do not 

sufficiently reflect a material change. Also, reports providing statistics for only the last few 
years may be useful in establishing a recent trend. However, even a worsening recent trend over 
the last several years does not necessarily represent a material change when compared to the 
conditions that existed at the time of the merits hearing. Further, while some of the proffered 
country information appears to 















1(b)(6) 





|, the respondent has not asserted that she is nor do we understand her to be 


Additionally, without some evidence of reliability, we give little weight to the alleged letters 
from the respondent’s father and sister in China. Such evidence consists of unauthenticated 
copies of documents that were created in support of the present request for reopening, were not 
subjected to cross examination, and are unsupported by independent evidence. See , e g, Matter 
of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209 (BIA 2010) (affording little weight to unauthenticated 
copies of documents that failed to identify the authors, who were not subject to cross 
examination, and were obtained for the purposes of the hearing), rev d in part, Huang v. Holder, 
677 F. 3d 130 (2d Cir. 2012): Matter of S-Y-G-, 24 I&N Dec 247, supra , at 253 (BIA 2007) 
(requiring genuine, authentic, and objectively reasonable evidence for reopening). We are not 
inclined to overlook the noted deficiencies in the submitted letters particularly where, as here, no 
independent evidence of the reliability of the documents has been offered. In any event, the 
alleged letters do not describe or reflec t that the respondent w ould be j 

in this country or ^ 




|, which is a 
China such 


that the respondent's motion may be found to fall within the exception to the time limits 


applicable to motions to reopen. See 

lb) (6) 

| (2d Cir. 2006); see also 

(b)(6) 

1 (2d Cir. 2008) (holding that aliens who have been ordered 


removed are not permitted “to disregard [those] orders and remain in the United States long 


enough to 

(b) (6) 



_J 

and initiate new proceedings via a new 

| application”). 


Thus, the only change shown is the respondent’s 



On this record, the respondent has not provided an adequate basis to excuse the untimeliness 
of the present motion. Nor, has she demonstrated an exceptional circumstance that would 
warrant the reopening of these proceedings under the Board’s discretionary sua sponte authority. 
See, eg., Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 1997) (stating that “[t]he power to reopen 
on our own motion is not meant to be used as a general cure for filing defects or to otherwise 
circumvent the regulations, where enforcing them might result in hardship”). Accordingly, we 
will enter the following order. 

ORDER: The respondent’s motion is denied. 


FOR THE BOARD 
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HAr - 2 ?016 


The respondent moves the Board pursuant to 8 C.F.R. § 1003.2 to reopen his removal 
proceedings to clarify the finding. The record before us does not 

contain a response from th^DeparUnai^Oiomelan^ecurity. The motion will be denied. 


In an Immigration Judge’s March 16, 2006, decision he made a [_ 

finding regarding the respondent’s 2002 ^^B application to the U.S. Citizenship and 
Immigration Services, and also granted to Haiti. The Board in its 

December 20, 2007, decision upheld finding, and remanded the 

record to the Immigration Judge for background checks. In a January 7, 2009, memorandum 
order a different Immigration Judge granted the respondentBoth parties 
waived appeal. The respondent filed the present motion ii^DecemBe^OO^^The motion is 
untimely. We conclude that the respondent does not present an exceptional situation for sua 
sponte reopening. Matter of J-J-, 21 I&N Dec. 976 (BIA 1997). 

The respondent states in his motion that the Immigration Judge on remand issued a new order 
vacating the previous finding and granting him ^^^BBBB 

We conclude that this was not the case. The Immigration Judge’s January 7, 2009, 
memorandum order granted the respondent but did not mention the 

application finding. 

The respondent states in his motion that the Immigration Judge’s 
application finding was made prior to the Board’s decisions in Matter of Y-L-, z^S^Dec^^l 
(BIA 2007) [decided April 25, 2007], and Matter of B-Y-, 25 I&N Dec. 236 (BIA 2010). While 
this is true, our December 20,2007, decision was issued subsequent to Matter ofY-L-, supra, and 


1 To make a more complete record for our review, we had transcripts prepared for the hearings 
on remand, which took place on September 25, 2008, November 21, 2008, and January 7, 2009. 
No mention of the application finding was made during any of these hearings. 

Because the hearings did not contain any material information on the issue before us, we did not 
serve the transcripts on the parties and provide a briefing schedule. The transcripts are, however, 
included in the record of proceeding. 














wm 


we concluded that the Immigration Judge’s | 
the requirements in Matter ofY-L- (BIA at 1-2). 


finding comported with 


We now conclude that the Immigration Judge’s finding 

comports with the applicable requirements in Matter of B-Y-, supra. The Immigration Judge 
made explicit findings that the incredible aspects of the application were material and 

were deliberately fabricated. The Immigration Judge found that the dates of events in Haiti in 
the 2002 application were changed to 2001, even though the respondent was in the 

United States during all of 2001, to make it appear that the application filing on 

November 8, 2002, was within 1 year of his arrival in the United States (I.J. at 2-3, 9, 11-12; 
[part of Exh. 1]; Exh. IB). 

The Immigration Judge separately addressed the respondent’s explanations for 
inconsistencies or discrepancies in the context of how they may have a bearing on the materiality 
and deliberateness requirements unique to the determination. The respondent 

explained that the preparer of the 2002 application changed the dates of actual events on 

his application. However, the respondent admitted that he testified to these dates in of 

2002 before the after he was given the application warnings (I.J. 

at 9, 11-12). We conclude that the respondent does not present an exceptional situation which 
would warrant sua sponte reopening. Matter of J-J-, supra. The respondent is thus permanently 
ineligible for any benefits under the Immigration and Nationality Act (with the exception of 
course of See (last sentence). 


Accordingly, the following order will be entered. 
ORDER: The motion to reopen is denied as untimely. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Troy N. Moslemi, Esquire 
APPLICATION: Reopening 

The Board entered its final administrative order in this case on September 25, 2007. In that 
decision, we upheld the Immigration Judge’s finding that the respondent’s 




claim was not credible. In the same decision, we denied the 


respondent’s motion to remand. On January 27, 2016, the respondent filed the instant motion to 
reopen. The Department of Homeland Security has not responded to the motion, which will be 
denied. 

While the respondent’s motion to reopen is not numerically barred, it is untimely because it 
was filed almost 9 years after the Board’s September 25, 2007, final administrative order. See 
Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(CXi); 
8 C.F.R. § 1003.2(c)(2). The respondent asserts that her motion falls within the exception to the 



me reasons discussed Deiow, tne respondent nas not demonstrated mat sne nas met ner Durden in 
this regard. 1 




m her return (Respondent’s Motion to Reopen at unnumbered 1, 3, Attachment B). In support 
of her motion to reopen, the respondent has submitted a letter from her father indicating that she 


We note that the respondent has styled the instant motion as a motion to reopen and terminate. 


However, the respondent has not provided any meaningful basis to reopen and terminate these 
proceedings, and none is evident in the record. 










daughter to 
the 

repatriation, she will “have to 


(Respondent’s Motion to Reopen, Attachment A). 


“requesting my 
She also submitted 


which vaguely states that, upon the respondent’s 
and be 


[sic.]” (Respondent’s Motion to Reopen, Attachment B). The respondent additionally presented 


copies of her 


the 2014 


for China, and her 


affidavit (Respondent’s Motion to Reopen, Attachments B-E). 


We conclude that the proffered evidence is insufficient to warrant reopening of these 
proceedings. As an initial matter, in the United States, 

alone, and does 

in her country of nationality, such that the 
instant motion may be found to fall within the exception to the time limits for motions to reopen. 
See (2d. Cir. 2008) (holding that the existing legal 

system does not permit aliens who have been ordered removed “to disregard their removal orders 
and remain in the United States long enough to 

j/EBKKtKKtKKKKKKEKK/KKKHKKM HH an d initiate new proceedings via a new 
gmm application”); Wang v. BIA, 437 F.3d 270, 274 (2d Cir. 2006) (noting that “apparent 
gaming of the system in an effort to avoid [removal] is not tolerated by the existing regulatory 
scheme”). 


Turning to the evidence submitted with the motion to reopen, the respondent’s father’s letter 
is not sufficiently reliable or persuasive to warrant reopening. It is unsworn and it appears to 
have been procured for the purposes of litigation (Motion to Reopen, Attachment A). See 
Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209, 214 (BIA 2010) (giving diminished weight to 
letters from relatives that were written by interested witnesses not subject to cross examination), 
rev’d on other grounds, Huang v. Holder, 677 F.3d 130 (2d Cir, 2012). The letter also 
references, albeit in passing, the respondent’s claimed in China, which we have 

already found to be not credible. 



Likewise, the 
Reopen, Attachment B). 
included. See 


is also only entitled to minimal weight (Motion to 

was not 

(giving minimal weight to 

that failed to identify its authors and that were unauthenticated, as well as 
unsigned); see also Chen v. U.S. Dep V of Justice, 471 F.3d 315, 342 (2d Cir.2006) (holding that 
the weight afforded to the applicant’s evidence in immigration proceedings lies largely within 
the discretion of the agency). 


Moreover, this notice has not been authenticated pursuant to 8 C.F.R. § 1287.6 or by any 
other means. See Matter of H-L-H- & Z-Y-Z-, supra. We are particularly disinclined to attribute 
significance to an unauthenticated document where, as here, (1) it is only corroborated by an 
unsworn statement from the respondent’s father, and (2) the respondent has not successfully 
challenged the Immigration Judge’s and the Board’s conclusion that she was not a credible 
witness. See Zheng v. Gonzales, 500 F.3d 143, 146-47, 149 (2d Cir. 2007) (holding that the 
Board properly relied on the Immigration Judge’s underlying adverse credibility determination to 
reject his documentary evidence, including an unauthenticated notice, which was supported only 



















by his spouse’s affidavit, as insufficient to establish see also 

Siewe v. Gonzales, 480 F.3d 160, 170 (2d Cir. 2007) (holding that under the doctrine of falsus in 
uno, falsus in omnibus, “a single instance of false testimony may (if attributable to the petitioner) 
infect the balance of the alien’s uncorroborated or unauthenticated evidence”). 


Even assuming that the 
demonstrate that the respondent may 


is genuine, it is insufficient on its face to 
or that she may sustain other 
upon her repatriation. The letter 


does not establish that the respondent will be forcibly 

It also does not indicate the amount she would be | 
See I 


that 


if there is a 


(2d Cir. 2002) (noting 
of a 


I) 


Additionally, the I 


for China, which the respondent has submitted 


with her motion, does not, by itself, demonstrate that the Chinese 

| H m HH iHHl since the respondent’s 

September 26, 2005, hearing before the Immigration Judge (Respondent’s Motion to Reopen, 

(stating that, in determining whether 


Attachment E). See 
evidence accompanying a motion to reopen demonstrates a 
that would justify reopening, we compare the evidence of 
motion to those that existed at the time of the merits hearing below). 


submitted with the 


Based on the foregoing, we conclude that reopening under the exception to the time 
limitations on motions to reopen at section 240(c)(7)(C)(ii) of the Act is unwarranted. See 
Matter of S Y G , supra, at 258; 8 C.F.R. § 1003.2(c)(3)(ii). Further, we do not find an 
exceptional circumstance in this case that would warrant the exercise of our limited sua sponte 
authority. See 8 C.F.R. § 1003.2(a). Accordingly, the following order will be entered. 


ORDER: The motion to reopen is denied. 
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In re: 

IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Tatiana S. Aristova, Esquire 
ON BEHALF OF DHS: Jean L. Celestin 


Assistant Chief Counsel 


CHARGE: 


Notice: Sec. 237(aXI)(B), IAN Act [8 U.S.C. § 1227(aXl)(B)] - 
In the United States in violation of law 


APPLICATION: Adjustment of status; remand 


The respondent, a native and citizen of Uzbekistan, appeals the Immigration Judge’s 
June 4,2014, decision denying his application for adjustment of status. See section 245(a) of the 
Immigration and Nationality Act, 8 U.S.C. § 1255(a). Duiing the pendency of the respondent’s 
appeal, he filed a motion to remand, to which the Department of Homeland Security has not filed 
a response. The motion to remand will be granted. 

The Board reviews an Immigration Judge’s findings of fact, including credibility 
determinations and the likelihood of future events, under a “clearly erroneous” standard. 8 C.F.R. 
§ 1003.1(dX3)(i); Matter of 2-2-0- y 26 IAN Dec. 586 (BIA 2015). We review all other issues, 
including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R. 

§ 1003.1(dX3Xii). 

The respondent’s timely motion to remand this matter is based on a petition for alien relative 
(Form 1-130) filed by his United States citizen wife, which was approved by the United States 
Citizenship and Immigration Services (USCIS) on November 18, 2015. Applicable regulations 
provide that a motion to remand filed with the Board during the pendency of an appeal “shall 
state the new facts that will be proven at a hearing to be held if the motion is granted and shall be 
supported by affidavits or other evidentiary material.” 8 C.F.R. §§ 1003.2(c)(1), (cX4). In 
addition, the regulations provide that a motion to reopen “shall not be granted unless it appears to 
the Board that evidence sought to be offered is material and was not available and could not have 
been discovered or presented at the former hearing.” Id Where an alien seeks to reopen in order 
to pursue a new application for relief, a showing of prima facie eligibility for the relief must also 
be made. INSv. Abudu , 485 U.S. 94,104 (1988). 


Although the Immigration Judge previously denied an application by the respondent for 
adjustment of status in an exercise of discretion (I.J. at 22-32), the approved Form 1-130 and 






adjustment application on which the present motion rest concern a different marriage with 
different equities about which no facts have been found. The Immigration Judge previously 
found no statutory bars to the respondent's prior adjustment application, and therefore we find 
the respondeat has demonstrated his prima facie eligibility for the pending application 
(LJ. at 21). Accordingly, we will grant the respondent’s motion and will remand the matter to the 
Immigration Judge for further proceedings consistent with this opinion. Given this result, we 
need not address the merits of the respondent’s appeal. 

ORDER: The motion to reopen is granted, and the record is remanded to the Immigration 
Court for further proceedings consistent with the foregoing opinion. 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Hena G. Mansori, Esquire 
APPLICATION: Termination of proceedings 


Date: 

OCT 1 5 2015 


2014, order of the United States Court of 


This case is before us pursuant to an 
Appeals for the Eighth Circuit granting the government’s unopposed motion to remand the 
proceedings to the Board. The respondent has filed a supplemental brief on remand and has 
requested termination of these proceedings. The respondent’s appeal will be sustained. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1 (d)(3)(f)- We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1 (d)(3)(ii). 


The respondent is a native of India, citizen of Tanzania, and a lawful permanent resident of 
the United States since 2008. By a Notice to Appear dated June 19, 2013, the respondent was 
charged with removability under section 237(a)(2XAXiii) of the Immigration and Nationality 
Act (Act), 8 U.S.C. § 1227(a)(2)(A)(iii), as an alien who has been convicted of an aggravated 
felony crime of violence as defined under section 101(a)(43)(F) of the Act, 8 U.S.C. 
§ 1101(a)(43)(F) (Exh. 1). The removal charge was based on the respondent’s 2012 conviction 
for aggravated battery in violation of Kansas Statutes (K.S.) section 21-3414(aX2)(A). 

On August 15, 2013, the Immigration Judge found the respondent to be removable as 
charged, and ineligible for relief from removal. On January 15, 2014, the Board dismissed the 
respondent’s appeal of the Immigration Judge’s decision. Subsequently, the respondent filed 
a motion to reconsider which was denied by the Board. 

In its motion before the court of appeals, the government requested a remand “for the Board 
to reconsider if a conviction under section 21-3414(a)(2XA) of the Kansas statutes required 
proof of intentional or reckless conduct, and any other relevant issues.” 

Upon our de novo review, we find that the Department of Homeland Security (DHS) has not 
met its burden of proving by clear and convincing evidence that the respondent is removable as 
charged for having been convicted of an aggravated felony crime of violence as defined under 
section 101 (a)(43)(F) of the Act. See section 240(cX3)(A) of the Act. 
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The Immigration Judge determined, under a modified categorical analysis, that the 
respondent pleaded guilty to and was convicted of aggravated battery in violation of K.S. section 
21-3414(a)(2XA) (Exhs. 2a, 4f). Neither party disputes this finding. 

Section 101(a)(43)(F) of the Act includes in the definition of an aggravated felony “a crime 
of violence (as defined in section 16 of title 18, United States Code, but not including a purely 
political offense) for which the term of imprisonment (is) at least 1 year.” See Matter of S-S-, 
21 I&N Dec. 900 (BIA 1997). 

Under 18 U.S.C. § 16(a), an offense is a crime of violence if it “has as an element the use, 
attempted use, or threatened use of physical force against the person or property of another.” 
See also Matter of Velasquez, 25 I&N Dec. 278, 283 (BIA 2010) (physical force must be the 
intentional use of violent force that is capable of causing physical pain or injury to another 
person). 

Under 18 U.S.C. § 16(b), a crime of violence includes “any other offense that is a felony and 
that, by its nature, involves a substantial risk that physical force against the person or property of 
another may be used in the course of committing the offense.” The substantial risk referred to in 
§ 16(b) “relates not to the general conduct or to the possibility that harm will result from 
a person’s conduct, but to the risk that the use of physical force against another might be required 
in committing a crime.” Leocal v. Ashcroft, 543 U.S. 1,10 (2004), 

The respondent’s conviction is not categorically an aggravated felony crime of violence 
under 18 U.S.C. §§ 16(a) or (b). K.S. section 21-3414(a)(2XA), the statute under which the 
respondent was convicted, defines an aggravated battery 7 offense as “recklessly causing great 
bodily harm to another person or disfigurement of another person.” An offense under 
K.S. 21-3414(aX2XA) is a felony under Kansas and federal law. 

As defined in K.S. section 21-3201(c) reckless conduct is in relevant part “conduct done 
under circumstances that show a realization of the imminence of danger to the person of another 
and a conscious and unjustifiable disregard of that danger.” Additionally, the reckless 
requirement of reckless aggravated battery does not require a specific state of mind; instead, K.S. 
section 21-3201 only requires that a person take an unjustifiable risk which results in a harmful 
touching to the person of another. State v. Spicer, 30 Kan. App. 2d 317, 324 (2002). 

The Eighth Circuit has found that reckless offenses cannot be crimes of violence under 
18 U.S.C. § 16. See United States v. Torres-Villalobos, 487 F.3d 607, 615-16 (8th Cir. 2007); 
see also United States v. Castleman , 134 S. Ct. 1405,1414 n.8 (2014) (stating that “the Courts of 
Appeals have almost uniformly held that recklessness is not sufficient” to satisfy the “use” of 
physical force requirement of 18 U.S.C. § 16). 

Because the statute under which the respondent was convicted requires the offense to have 
been committed recklessly, a violation of K.S.A. 21-3414(aX2)(A) is categorically not a crime of 
violence within the meaning of section 101(a)(43)(F) of the Act Therefore, the DHS has not 
met its burden to establish by clear and convincing evidence that the respondent is removable as 
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charged under section 237(a)(2)(A)(iii) of the Act for having been convicted of an aggravated 
felony crime of violence. See section 240(c)(3)(A) of the Act. 

Accordingly, the following orders will be entered. 

ORDER: Upon reconsideration, this Board’s January 15, 2014, decision is vacated, and the 
respondent’s appeal is sustained. 

FURTHER ORDER: The respondent’s removal proceedings are terminated. 
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ON BEHALF OF DHS: Susan Lecker 

Assistant Chief Counsel 


OCT 2 3 2015 


APPLICATION: Reopening 


This ease was last before us on May 22, 2015, when we dismissed the respondent’s appeal 
from an Immigration Judge’s decision denying her application for a waiver of the joint petition 
requirement under section 216(c)(4XB) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1186(c)(4)(B). On August 3, 2015, the respondent filed a timely motion to reopen to pursue 
adjustment of status based on a pending visa petition filed by her United States citizen husband. 
The Department of Homeland Security (DHS) opposes the respondent’s motion. The 
respondent’s motion to reopen will be denied. 

The respondent is a native and citizen of the Philippines. In her motion, she claims that her 
United States citizen husband lias filed a visa petition on her behalf and she seeks reopening to 
pursue adjustment of status on the basis of this petition. She argues that she meets the 
requirements for reopening set forth in Matter of Velarde , 23 I&N Dec. 253 (BIA 2002) and that 
there is no substantial evidence of marriage fraud in her case. 

The DHS, on the other hand, maintains that the respondent is statutorily ineligible for 
adjustment of status under section 245(a) of the Act, 8 U.S.C. § 1255(a), because she was 
admitted to the United States as a K-l nonimmigrant and can only adjust status through the 
provisions of section 216 and on the basis of a marriage to the United States citizen who filed the 
K visa on her behalf. See section 245(d) of the Act; 8 C.F.R. § 1245.1 (c)(6). 

We agree with the DHS. The respondent was admitted to the United States as a K-l 
nonimmigrant on March 8, 2006. She subsequently married the United States citizen who 
petitioned for her and obtained conditional resident status. 1 The respondent and her husband 

1 It appears that, when the respondent applied for adjustment of status under section 216 on the 
basis of her marriage to the United States citizen who filed the K visa on her behalf, she received, 
in error, a lawful permanent resident card that was valid for 10 years instead of a conditional card 
valid for 2 years. The record, however, shows that the respondent did receive notice from the 
DHS, at the end of her conditional period was approaching, that she needed to file a joint petition 
to remove the conditional basis of her permanent resident status. The respondent further 

(continued...) 
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divorced before the conditions on her status were removed, and the respondent subsequently 
sought a waiver of the requirement to file a joint petition to remove the conditions of her status. 
The DHS, and then an Immigration Judge, denied the waiver and terminated the respondent’s 
conditional permanent resident status. The respondent now seeks to adjust her status under 
section 245(a) of the Act based on a marriage to another United States citizen. 

Section 245(d) of the Act states that the “Attorney General may not adjust, [under section 
245(a) of the Act], the status of a nonimmigrant alien described in section 101(a)(15)(K.) except 
to that of an alien lawfully admitted to the United States on a conditional basis under section 216 
as a result of the marriage of the nonimmigrant... to the citizen who filed the petition to accord 
that alien’s nonimmigrant status under section 101(aX15)(K).” The pertinent regulations, in 
turn, confirm that an alien admitted to the United States as a K.-1 nonimmigrant may only adjust 
status on the basis of a marriage entered into with the individual who filed the K visa petition and 
under section 216 of the Act. 8 C.F.R. § 1245.1(c)(6). Accordingly, the respondent is statutorily 
ineligible for adjustment of status under section 245(a) of the Act. See Markov ski v. Gonzales, 
486 F.3d 108 (4 th Cir. 2007); Matter of Sesay, 25 I&N Dec. 431, 433 (BIA 2011); see also 
Caraballo-Tavera v. Holder , 683 F.3d 49 (4 th Cir. 2012). We therefore deny the respondent's 
motion to reopen to pursue this form of relief. 

ORDER: The respondent’s motion to reopen is denied. 



FOR THE BOARD 


(...continued) 

admitted to the allegation in the Notice to Appear that, on October 3, 2006, her status was 
adjusted to that of a permanent resident on a conditional basis. Accordingly, there is no dispute 
that the respondent's prior adjustment was pursuant to section 216 of the Act. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Garoon Gharakhanian, Esquire 

ON BEHALF OF DHS: ZinaSpektor 

Assistant Chief Counsel 


APPLICATION: Reopening 


The respondent’s motion to reopen is untimely. The Board entered the final administrative 
order in this case on June 20, 20 05. when we affirmed without opinion the Immigration Judge’s 
denial of his applications for 

A motion to reopen in any case previously the subject of a final 
decision by the Board must be filed no later than 90 days after the date of that decision, and only 
one may be filed. Sections 240(c)(7)(A) and (C)(i) of the Immigration and Nationality Act, 
8 U.S.C. §§ 1229a(cX7XA) & (CXi); 8 C.F.R. § 1003.2(cX2). The respondent filed the present 
motion and request for a stay of removal on July 9, 2015, over 10 years after the Board’s final 
decision. The Department of Homeland Security (“DHS”) has filed a brief in opposition to the 
motion. The motion and stay will be denied. 


The respondent urges that the time and number limits should be equitably tolled with regard 
to his motion because he was the victim of ineffective assistance of counsel. The time and 
number limits for motions to reopen may be equitably tolled where an alien raises a claim of 
ineffective assistance of counsel. Iturribarria v. INS, 321 F.3d 889, 897 (9th Cir. 2003). An 
alien must, however, demonstrate that he or she has been prejudiced by counsel’s conduct. Id.; 
Ortiz v. INS, 179 F.3d 1148, 1153 (9th Cir. 1999) (finding that prejudice must be shown for a due 
process challenge and that prejudice is found when the performance of counsel was so 
inadequate that it may have affected outcome); see also MaraviUa v. Ashcroft , 381 F.3d 855, 858 
(9th Cir. 2004) (an alien can show prejudice where counsel’s performance “may have affected 
the outcome of the proceedings”). The degree of negligence that must be established for 
ineffectiveness is that counsel’s representation was so egregious that it rendered the hearing 
unfair. See Matter ofB-B -, 22 I&N Dec. 309 (BIA 1998). 


to this case, the respondent has not established due diligence or prejudice. Even assuming 
the veracity of the respondent’s claim that he did not definitively learn of his prior counsel’s 


1 The Uni ted States Cou rt of Appeals for the Ninth Circuit denied the respondent’s petition for 
review 2006 {Motion at Exh. H). 
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ineffectiveness until he consulted with Attorney Sarian, he has not adequately established that he 
preserved his rights from t he time he learn ed of the United States Court of Appeals dismissal of 
his petition for review on 2006, and the filing of the current motion in 2015. 

While the respondent asserts that he consulted with many attorneys during this time period, he 
has produced no evidence that he took any steps to preserve his rights between November 2006 
and July 2015, when he filed the current motion (Motion at 33; Exhs. A, H). Given the 
respondent’s substantial delay in consulting with and obtaining his current counsel, and the lack 
of evidence regarding steps he took to preserve his rights between the adverse decisions of the 
Ninth Circuit and the current motion, we find that the respondent did not act with due diligence. 
See Avagyan v. Holder , 646 F.3d 672, 680-81 (9th Cir. 2011) (no due diligence shown where, 
following the Board’s denial of an asylum appeal, the alien took no affirmative steps to 
investigate whether the asylum claim had been adequately prepared); cf. Ghahremani v. 
Gonzales, 498 F.3d 993, 1000 (9th Cir. 2007) (due diligence shown in light of the alien’s 
“unbroken efforts to retain competent counsel” during the relevant time period). 

Furthermore, the respondent has not shown that he was prejudiced by prior counsel’s 
representation on appeal wher e the argument s presented still do not establish I _ 

.. i ill I in iln 'ii ii ii ... ill ... 1UIU^ The 

respon dent still has not sho wn that [ __ 

| the respondent rather than being the 
‘directed at the legitimate goal of finding evidence of crime.” See 
(9th Cir. 2004). Consequently, the respondent has not 
demonstrated that the outcome might have been affected by his prior counsel 

Finally, the respondent’s motion does not demonstrate an exceptional situation that would 
warrant the exercise of our discretionary authority to reopen his proceedings sua sponte. 2 
8 C.F.R, § 1003.2(a); see Matter ofJ-J-, 21 I&N Dec. 976, 984 (BIA 1997) (stating that “the 
power to reopen on our own motion is not meant to be used as a general cure for filing defects or 
to otherwise circumvent regulations, where enforcing them might result in hardship”). 
Accordingly, the following orders will be entered. 

ORDER: The respondent’s motion to reopen is denied as untimely. 

FURTHER ORDER: The request for a stay of removal is denied as moot. 




FOR THE BOARD 


2 The respondent requests in the alternative that the Board reopen and reinstate his appeal. 
However, the Board considered the new appellate brief submitted with this motion and we see no 
reason to reopen and reinstate the appeal where it is unlikely to change the result. 
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Date: 


SEP - 3 2015 


IN REMOVAL PROCEEDINGS 


MOTION 

ON BEHALF OF RESPONDENTS: Teresa Maitmez-Cabanas, Esquire 


APPLICATION: Reopening 


The proceedings in this matter were last before the Board on July 19, 2013, at which time a 
previous motion to reopen filed by the respondents was denied. On May 15, 2015, the 


respondents filed a motion to reopen proceedings based upon 
Department of Homeland Security has not responded to the motion. 


The 


The respondents’ motion to reopen is untimely filed, but they urge that the motion s hould be 
fou nd to fall within the exception to the time limits for motion s to reopen to reapply for^^m 
or in the country of nation ality. 

See The 



respondents have proffered evidence of 
last before the Immigration 
indicating that, in response to 
this country, the 


_ in Venezuela since their case was 
Specifically, the respondents have offered evidence 
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■■IH in 

Venezuela requested that the 

_ 


The evidence suggests that this was then 
The respondents have submitted news articles 
and an electronic copy of the broadcast purporting to name and show the 


done by th e president of the national assembly, 
relating to 
image of respondent 



We make no comment on the ultimate outcome of this case, but find that the respondents have 
presented sufficient evidence of events in Venezuela relevant to their claim so as to warrant 
reopening of the proceedings for further evaluation of the evidence and its effect on the 
respondents' claims. See Matter of L-0-G-, 21 l&N Dec. 413 (BIA 1996). Accordingly, the 
motion to reopen will be granted, and the record will be remanded for a new hearing. 


ORDER: The motion to reopen is granted and the record is remanded to the Immigration 
Court for further proceedings not inconsistent with the foregoing opinion and for the entry of a 
new decision. 

,)W 

FOR THE BOARD 
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ON BEHALF OF RESPONDENT: Elisabeth M. W. Trefonas, Esquire 
APPLICATION: Reopening, administrative closure 


OCT 2 0 Z015 


This case was last before us on April 6, 2015, when we dismissed the respondent’s appeal 
from an Immigration Judge’s decision denying his application for cancellation of removal under 
section 240A(b)(l) of the Immigration and Nationality Act, 8 U.S.C, § 1229b(bXl). The 
respondent now has filed a timely motion to reopen a nd administratively close his proceedi ngs 
on the ground that his application for consideration for has 

been approved. The Department of Homeland Security (DHS) has not responded to the 
respondent’s motion. The respondent’s motion to reopen will be denied. 


Administrative closure is a tool used to regulate proceedings, that is, to manage an 
Immigration Judge’s calendar or to manage the Board’s docket See Matter of Avetisyan, 
25 I&N Dec. 688 (BIA 2012). Administrative closure temporarily removes a case from a 
calendar or docket and does not result in a final order. See id In the matter before us, there is 
already a final order, and there is nothing on the Board’s docket to manage. Furthermore, the 
relief the respondent has obtained is administered solely by the DHS and does not require that 
proceedings be reopened. The relief is separate and apart from removal proceedings. We 
therefore conclude that administrative closure is not appropriate in this matter. Accordingly, we 
deny the respondent’s motion to reopen. 

ORDER: The respondent’s motion to reopen is denied. 


— 


FOR THE BOARD 
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File: - New York, NY Date: 
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In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Jay Ho Lee, Esquire 


The Board issued a final order in this case on February 28, 2006. We affirmed an 
Immigration Judge’s decision denying 

Th e respondent, a^-year-old native and citizen of China, filed an 
untimely motion to reopen ten years later, on February 16, 2016. Section 240(c)(7) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(c)(2). The motion 
to reopen, to which the Department of Homeland Security (DHS) has not responded, will be 
denied. 


The Immigration Judge, as affirmed by the Board, found that the respondent’s testimony was 
not credible. That is, the respondent was not truthful when he was first interviewed by 
immigration authorities, and falsely told officials on two occasions that 

(I.J. at 9). The respondent also told officials that the his mother 

but later admitted that this was not truthful. 
Id. The Immigration Judge moreover found it speculative that the respondent, then 

Id. at 10. 


The respondent also presented insufficient evidence that he would 
Id. at 11-12. 


The respondent brings a claim of ineffective assistance of counsel against attorney Andre R. 
Sobolevsky, who earlier represented him before the Board, and who has been suspended from 
practice before the Board and Immigration Courts. 


Even aside from the lateness of the motion with regard to its claim of ineffective assistance 
of counsel, the motion would be denied. That is, the respondent fails to show prejudice resulting 
from claimed ineffective assistance of counsel. Debeatham v. Holder, 602 F.3d 481, 485 
(2d Cir. 2010). The respondent blames Sobolevsky for not filing a brief with this Board 
(Respondent’s Mot. at 2; Respondent’s Aff). He also faults the former attorney for claiming that 
the respondent was a on the Notice of Appeal. Id. The respondent 

does not explain, however, how the Immigration Judge erred in denying relief. In particular, the 
respondent does not show any error in the Immigration Judge’s adverse credibility 
determination. 











The pending motion also argues that the respondent has evidence of_ 

BBHH in China (Respondent’s Mot. at 2-4). The time limit for motions to reopen does not 
apply if it is ”... based on arising in the countiy of nationality... if 

such evidence is material and was not available and would not have been discovered or presented 
at the previous proceeding." Section of the 

The motion must state the new facts to be proved and must be supported by evidentiary material. 

^B (2d 

Cir. 2008) (explaining that it is the alien’s heavy burden to show that the proffered evidence is 
material, and a 

prima facie case for a grant of ^B Hi 

( BIA 2013 >- 

The proffered evidence, including a “supplementary document”, does not establish prima 
facie eligibility for | 

I in China. 


The respondent seeks reopening based on sometime after 

meeting his wife in 2008, and 2010. He argues that if he returns to 

China, he is because China’s 

HHHHHHHHHHHHHHH (Respondent’s Mot. at 2-4; 
Respondent’s Aff). He has attached a statement from application, an 

affidavit, his background evidence from recent years, and Department of 

State country reports concerning China. 


The respondent has not met the requirements of section 240(cX7XCX«i) °f the Act and 
8 C.F.R. § 1003.2(c)(3)(ii). in the United States constitutes 

in the United States rather than 

in China. See ■ ^B (2d Cir. 2006) (“[a] self-induced 

cannot suffice"); ^^B ■ B^HHHHIH 
(2d Cir. 2005) (a in the United States 

does not amount to an exception to the statutory and regulatory time bar for motions to reopen). 



The respondent claims that he |^j^B| 
sufficient evidence that^^^^^^^^^^^B 
likely to become aware of them. See H ■ I 

(2d Cir. 2008). 


However, the respondent has not provided 
‘ n the United States or are 
(2d Cir. 2009)^H ■ 


The background evidence attached to the motion does not demonstrate | 

The State Department Country Reports for 2006, 2003, and 2002, 
attached to the motion, demonstrate that China has had a 

(Exh. C-9,2006 Country Report at pp. 1, 14-17; Exh. C-10,2002 Country Report at pp. 2, 14-18; 
Exh. C-ll, 2001 Country Report), and that always exists but varies from 

year to year. 
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The respondent cites excerpts from the State Department Country Reports indicating that 

somewhat in the Fujian Province, but has since 
increased. The respondent cites to the 2001 and 2002 Country Reports, Exhs. C-10 and C-l 1. 
However, China has long had 

See Removal Hearing Exh. 9, June 2004 Department of State 
China Profile, at pp. 3-10. Since the respondent has not demonstrated 

claim, he has not shown that an exception to the 

time limitation on a motion to reopen applies. 


As the respondent has not shown that reopening is warranted in this matter, the pending 
motion will be denied. 


ORDER: The respondent’s motion to reopen is denied. 

~Vf OR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Robert A. Free, Esquire 
APPLICATION: Reconsideration; reopening 


This case was last before the Board on June 22, 2015, when we denied the respondent’s 
untimely motion to reopen based on ineffectiveness of counsel. On August 5, 2015, the 
respondent filed this untimely motion asking the Board to reopen his proceedings sua sponte 
based on changes in law that may affect his eligibility for relief. The Department of Homeland 
Security (“DHS”) has not responded to the motion, which will be granted. 8C.F.R. 
§ 1003.2(gX3). 

The respondent requests that the Board reopen die proceedings sua sponte based upon 
changes in die law as reflected in Matter of Ordaz, 26 I&N Dec. 637 (BIA 2015), an intervening 
precedent pertaining to die “stop time" rule for purposes of cancellation of removal as it relates 
to the filing or non-filing of the Notice to Appear (“NTA”) in removal proceedings. The Board 
has held that where there is a change in law relevant to an alien’s proceedings, we may exercise 
our authority to reopen proceedings sua sponte. 8C.F.R. § 1003.2(a); Matter of G-D-, 
22 I&N Dec. 1132 (BIA 1999). As the respondent has presented evidence of a change in law 
that may impact his eligibility for relief, we will grant the motion. On remand, the Immigration 
Judge may receive any additional evidence she deems appropriate to die full resolution of this 
matter. See 8 C.F.R. §§ 1003.30 and 1240.10(e). 

ORDER: The motion to reopen is granted and the record is remanded to the Immigration 
Judge for further proceedings not inconsistent with this order and entry of a new decision. 













U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 _ 


Decision of the Board of Immigration Appeals 


File: 



- Los Angeles, California 


Date: 



OCT 3 0 2015 


In re: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Douglas G. Ingraham, Esquire 


APPLICATION: Reissuance 


The respondent has filed a motion to reissue the Board's January 31, 2013, decision in these 
proceedings. The respondent seeks reissuance on the basis of the failure of counsel to update 
address information for both counsel and the respondent. The Department of Homeland Security 
has not responded to the motion. The motion will be denied. 

In general, we will reissue a decision where some administrative error at the Board has 
resulted in a defect of service which, if not corrected, would prevent a party from perfecting a 
timely appeal or complying with a voluntary departure deadline. However, in these proceedings, 
the decision of the Board was mailed both to the respondent and to counsel at the addresses that 
they provided. We have recognized that “[a] letter properly addressed, stamped and mailed is 
presumed to have been duly delivered to the addressee.” See Matter of M-R-A- 24 I&N Dec. 665 
(BIA 2008) citing Matter ofM-D-. 23 I&N Dec. 540, 546 (BIA 2002)(quoting Federal Deposit 
Ins. Corp. v. Schaffer, 731 F.2d 1134, 1137 n.6 (4th Cir. 1984)). Absent evidence to the contrary, 
even having considered the affidavit submitted by counsel, we find no basis upon which to 
reissue our decision of January 31,2013. 

Accordingly, the following order will be entered. 

ORDER: The motion is denied. 



FOR THE BOARD 
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Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 
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File: 


(b)(6) 


- Philadelphia, PA 


In re: 


(b)(6) 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Marcia B. Ibrahim, Esquire 

ON BEHALF OF DHS: Jeffrey Forrest Boyles 

Assistant Chief Counsel 

APPLICATION: Reopening 


m 2 5 2016 


This matter was last before the Board on March 26, 2009, when we dismissed the 
respondent’s appeal. On November 17,2015, almost more than 5/4 years after the Board’s order, 
the respondent filed a motion to reopen. The Department of Homeland Security (DHS) has 
opposed the motion. The motion will be denied. 


The respondent’s motion is untimely, as it was not filed within 90 days of the Board’s final 
administrative decision. Section 240(c)(7)(CXi) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7XC)(i); 8 C.F.R. § 1003.2(c)(2). The respondent, however, argues that his 
procee dings should be reopened based on within the meaning of 

[ ^^^^^^Bwhic h sets forth an exception to the 
appli See also 

Specifically, the respondent argues that, after he was detained by the DHS in October 2015 and 
as a result of such detention, he has ( 

in Guatemala in 2004 was actually 

"] (Motion, at 3-6). He argues that he could not present the evidence of his 





at his 2008 hearing because he was notj 


(Motion, at 5). He 


therefore argues that his proceedings should be reopened and remanded to allow him to reapply 


In support of the motion, the respondent submitted 
his stat ement, a statement by his former girlfriend (who is also the moth er of his child), a new 
application, and a number of articles and reports regarding 
Guatemala. 


However, the respondent has not argued or shown that his motion falls within the exception 
to the time limitations for motions to reopen to apply or reapply for 

in the country of nationality. 

Section foe respondent arg ues. 

noted above,for 
purposes of the 

that this also constitutes Guatemala, such 

that his motion falls within an exception to the motion to reopen time limitations. I 


Section 














[(b) (6) 


240(c)(7)(C)(ii) of the Act: 8 C.F.R. § 1003.2(c)(3)(H). The respondent’s discovery of his 
^^BB is essentia lly a in th e United States, 

rather than a 

Therefore, this change would not cause his motion to fall within an exce ption to the mo tion to 
reopen time limitations, and would not provide a basis for a successive claim, 

(BIA 

Furthermore, the evidence submitted by the respondent does not establish 




The evidence submitted shows 

(Motion Exhs. F-M). Nevertheless, the evidence submitted, along 
with other evidence in the record, shows that these are the continuation of the same or similar 
conditions that existed at th e time of the respondent’s 2008 hearing, rather 

(Motion Exh. L; Exh. 7). Since the respondent did not show 
in Guatemala material to his 
_claims, the motion will be denied as untimely. 

In addition, we note that the respondent has not shown that_ 

supported by “new evidence” that was not available and could! not have been discovered or 
presented at the previous hearing. Section 240(c)(7)(B) of the Act; 8 C.F.R. § 1003.2(c)(1). 
Although the m otion claims that the re spondent’s could not be presented at his 2008 

hearing because (Motion, at 5), the respondent’s statement submitted with 

the motion states that wh ile in Guatemala he had] 

BBBBHBi (Motion Exh. C, at 29). 


The respondent also urges us to sua sponte reopen his proceedings under 8 C.F.R. 
§ 1003.2(a). We do not find that the respondent’s case presents an exceptional situation that 
would warrant the Board’s exercise of its discretion to reopen sua sponte. Matter of J-J-, 


Further more, although the motion claims that the respondent became 

only after he became detained by the DHS in October 2015, the respondent’s 


statement claims that 


‘[approximately three years ago, I metj 
"[* (Motion Exh. C, at 30). 


whom I have an 


We also note that the respondent’s and his former girlfriend’s statements are entitled 
“affidavits,” but they were not sworn to by the individuals before an officer authorized to 
administer oaths (Motion Exhs. C-D); therefore, they do not qualify as affidavits. See Black’s 
Law Dictionary (9th Edition 2009) (defining affidavit as a “voluntary declaration of facts written 
down and sworn to by the declarant before an officer authorized to administer oaths”). In fact, 
these statements were not even signed by anyone, and the respondent’s motion offers no 
explanations on how these documents were prepared or why they could not be signed by anyone. 
Based on the above, we give limited weight to these statements. In any event, even if we were to 
review the contents of these statements, they would not support the arguments presented in the 
motion as discussed above. 


2 
















KbH6) 


21 l&N Dec. 976 (BIA 1997). Accordingly, the respondent’s motion will be denied. The 
motion for stay of removal is denied as moot. 

ORDER: The motion to reopen is denied. 


/YVv.— 

FOR THE BOARD 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Los Angeles, CA Date: 

In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 

ON BEHALF OF DHS: Ioulia S. Maslikova 

Assistant Chief Counsel 


MAR I 5 201S 


APPLICATION: Reopening 

This case was last before us on January 26, 2012, when we entered a final administrative 
order dismissing the respondent’s appeal. On December 7, 2015, the respondent submitted the 
instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of Homeland Security 
opposes the motion. The motion has been filed out of time, and it will be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(c)(7XCXi) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply for 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or prese nted at the previou s proceeding. 
See I 



(BIA 1999). However, the respondent has not demonstrated that the 
exception applies to this motion. 


The respondent is a native and citizen of China. She applied for | 



in China. The Immigration Judge found that she was not credible. The respondent seeks 
reopening to apply for 

in China. 


in the United States 


She states that she 

since 2013. See Exhibit C at 1. She claims that 2014, she| 

J, in China, and that | 

Id. at 2. She relates that | 

I. Id. The respondent reports that she 












returned, she must 
Chinese_ 

Id. 


in the United States 2015, and 

and give 

to the Chinese people. Id. at 1-2. She claims that the Chinese | 

, and that she was told that |_ 

Id. at 2. She states that if she 
I. Id. She declares that the 


The respondent offers her 
receipts dated 



application, her statement, photographs, registered mail 
2014, an advertisement and ticket to a 2015 



and mailing receipt from 
2014 


and a_ 

|, a letter, identity card, 
who claims to be a friend of and the 


The DHS asserts that it was after the respondent’s appeal was dismissed and her petition 
for review by the United States Court of Appeals for the Ninth Circuit was denied that she first 
raised her claim that she China and ^HMiH 

to China. See DHS brief at 1. The DHS contends that after the respondent and her 
family allegedly the respondent’s daughter was 

permitted to come to the United States on a student visa on^^^, 2015. Id. 

The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Zhao v. Holder, 728 F.3d 1144 (9th Cir. 2013); Mendez-Gutierrez v. 
Ashcroft, 340 F.3d 865, 868-69 (9th Cir. 2003). We will deny the respondent’s motion because 
she has not in China to warrant an 

exception to the time limit for motions to reopen, and she has not established her prima facie 
eligibility for relief. See^^^^^^^ m (9th Cir. 2009) (a motion to 

reopen must also demonstrate that the applicant is prima 

facie eligible for the requested relief). 


in China is not sufficient to demonstrate a 
since the time of the respondent’s 



The evidence regarding 
hearing in 2010. The evidence reflects that 


are reserved rather than 

at 1-3, 5, 8, 11-13, 19-20. It indicates that the 
in China has been a concern for many years, including 
the time of the respondent’s 2010 proceedings. Id. The respondent states that the Chinese 

See 

conclude that the evidence is inadequate to show a | 

in China with respect to See generally 

(9th Cir. 2014) (an untimely motion to reopen based on a 




2 


















must be supported by evidence of 


The respondent has not offered evidence for her claim that she in 

China prior to her departure in 2002. See Exhibit C at 1. She statecHi^ie^OO^mc^OO9 
applications that she did 

Kmi in her home country. See Exhibit 2A at 6; Exhibit 9A at 6. She did not mention that 
she had in her 2010 proceedings. We conclude that the respondent’s prior 

representations cast doubt on her newly made unsupported declaration that she 
in China 


We give limited weight to the documents that purport to be a 



from 





See Exhibits E, F. These documents indicate that in 


_ However, they have not been authenticated in any manner, are largely hand¬ 
written, and one is unsigned by any individual or official. Id. More importantly, there is no 
mention of the respondent in these documents, and the respondent has not provided a statement 
from to support the respondent’s claim that these | 

I to China See Exhibits C, E, F. 


We give no weight to the letter that the respondent offers from her friend’s friend, | 
claims that during tol 

with the respondent, after which | 

_ See Exhibit D. However, there is no 

statement from 

or other evidence for these claims. This is an unsworn statement that appears 
to be created for the purpose of litigation and is from an interested witness not subject to cross- 
examination. Id. It is of essentially unknown reliability, and given the respondent’s previous 
lack of candor, we do not find that it has been shown to be of sufficient evidentiary worth to 
support reopening these proceedings. 

The respondent has not provided a statement from any family member in China to support 
her claim that the 

_|. See Exhibit C at 2. She has not offered | 

any official document naming her, or evidence that [ 

The the the 

respondent’s daughter was able to travel to the United States on an approved student visa in 
2015 undermines the respondent’s claim that the 

See DHS brief at 1; Exhibit C at 2. The evidence is 
inadequate to support the respondent’s claim that the |_ 

mmHI^^H ^ er an< * h er family. See |_ _ 

(9th Cir. 2008) (clear evidence that the the respondent as a 

the respondent’s movements); m ■ 
|(9th Cir. 2006) (evidence of a the respondent); 

(9th Cir. 2004) (evidence that the the 
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and have demonstrated | 

him and his family). We conclude that the respondent has not met her burden of proof 
to establish her eligibility for the requested relief to warrant reopening. See Zhao v. Holder , 
supra\ Mendez-Gutierrez v. Ashcroft, supra. The evidence indicates that that Chinese 
^* n United States may be 

upon their return, but it is not sufficient to prima facie 
demonstrate that the respondent in this case has amounting 

in the United 

States because it does not demonstrate 

See, at 1*3,5, 8, 11-13,19-20. 

The respondent has not made a prima facie showing that | 

upon her return because her evidence does not indicate a 



We conclude that the respondent has not met the requirements of section 240(c)(7)(Q(ii) of 
the Act. Her evidence is not sufficient to establish IHMHHMH 

I^I^HJarising * n the country of nationality” so as to create an exception to the time and 
number limitations for filing a late motion to reopen to apply for^H^H. See | 



|. The respondent has not met her burden of proving that her 
removal proceedings should be reopened. See Matter of Coelho, 20 I&N Dec. 464, 473 (BIA 
1992). Accordingly, as the motion exceeds the time limit for motions to reopen, it will be denied. 

ORDER: The respondent’s motion to reopen is denied. 




FOR THE BOARD 
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(b)(6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Areg Kazaryan. Esquire 
APPLICATION: Reopening, 


(b) (6) 


This case was last before us on April 9, 2010, when we dismissed the respondent’s appeal 
from an Immigration Judge’s decision denying her applications fo r 

On October 6, 2015, the 

respondent filed a motion to reopen. Although she has not stated the specific form or forms of 
relief she is seeking upon reopening, she ap pears to be requesting to reapply for 

in Guatemala. The respondent’s motion to 

reopen will be denied. 

Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C.§ 1229a(c)(7)(C)(i), 
states that motions to reopen “shall be filed within 90 days of the date of entry of a final 
administrative order of removal.” We entered the final administrative order of removal in the 
respondent’s case on April 9, 2010. The respondent, however, did not file her motion to reopen 
until more than 5 years later. The respondent’s motion to reopen therefore is untimely. 

The dea dline for filing a motion to reopen dou s-not apply tfl motions to reopen to apply or 
reapply for 





The respondent appears to claim that her mot ion fits wi thin this exception. 
The resp ondent, however, has not met her burden of showing that in Guatemala have 

appreciably since her final hearing before the Immigration Judge in 2008. Cf ^ 12^1 

(9 th Cir. 2004) (finding _ 

___in general and the 

•v ' 1 •! 

r^i'chi respondent has not provided evidence that conditions specific to her or to her family 
in Guatemala have changed since 2008. In addition, the respondent has not shown a 

homeland. The respondent has s ubmitted 
numerous articles re garding the^^^^^B^B in Guatemala, and she argues that 

increased substantially in recent years. The articles and reports the 
respondent has subm itted, and the information already in the rec ord, however, do not establish 
that there has been a since 2008. Compare Exhibits 

to Respondent’s Motion to Reopen, pages 1-86 to Exhibit 3 (2007 Country Report on Human 
Rights Practices in Guatemala) and Exhibits to Respondent’s Application, 
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An article from Reuters News Service dat ed November 25, 2013, states that is on 

the rise in Guatema la, but the statistics show 2009 

in and 33 

of Attachments to Respond ent’s Motion to Reopen. Several articles state that 

for decades in Guatemala and represents a continuation of practices 
that emerged during the country's civil war. See pages 22-27, 30-32 of Attachments to 
Respondent's Mot ion to Reopen. One article indicates that a general 

began in 2002 and 2 003 and continued through' 2008 when the government 
began to take 19-21. The article indicates that the government’s 

steps have not stemmed the tide ot Id. The current situation instead appears similar to 

the conditions discussed in the 2007 Country Report on Human Rights Practices, included as 
Exhibit 3 in the record, and a Human Rights Watch Report and an Amnesty International article 
attached to the respondent’s original applica tion. Given these facts, the re spondent has 

not met her burden of showing that there has been a in Guatemala 

since 2008. 


Further, even if w e were to find Guatemala has 

since to the respond ent 

has not presented enou gh evidence to establish that she is prima facie eligible for or 

See Cir. 2008) (stating that, 
to prevail on a motion to reopen based on an applic ant must show 

that her evidence establishes prima facie eligibility for reliet)f y^^^^BBJ. supra (stating 
that the critical question in a motion to reopen is whether 

sufficiently that an individual who did not previously have a legitimate claim torti^^H now has 

I) 


The re spond ent claims to [ 
identified 


|. but she has not 

herself. She also has not submitted evidence to show that 

__■ The 

background evidence she has provided regarding in her 

homeland is not sufficient to meet her burden of showing tha t she has| 

if returned. 

are not sufficient, on their own, to establish 

the respondent has identified is carried out by a wide variety of 
actors for a wide variety of reasons. We therefore cannot c onclude that the respondent has m et 
her burden of establishing that she is prima facie eligible for [ 


In addition, the r espondent has not submitted a i| | |i ili n 

claim was based ^ 

The respondent therefore should have submitted a new 


1 The respondent claims in her current motion that she raised 
mmm during her prior proceedings, but neither her 
testimony raised this point. 



application nor her 
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application to support her motion to reopen. See 8 C.F.R. § 1003.2(c)( 1) (stating that a motion to 
reopen for the purpose of submitting an application for relief must be accompanied by the 
appropriate application and all supporting documents). 

Based on the foregoing, we deny the respondent’s motion to reopen. 

ORDER: The respondent’s motion to reopen is denied. 



FOR THE BOARD 
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File: 
In re: 


I - San Francisco, CA 


Date: 


APR - 5 2016 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Inna Lipkin, Esquire 

ON BEHALF OF DHS: J. Mark Kang 

Assistant Chief Counsel 

APPLI CATION: Reopening 

In a January 23, 2009, decision the Board sustained the Department of Homeland ^Security’s 
(DHS) appeal, and found the respondent ineligible for but 

remanded proceedings for consideration of his requests for 

an d voluntary departure. Following remand, the Board dismissed the 
respondent’s appeal on March 24, 2011, but remanded for further action with respect to the 
respondent's request for voluntary departure. On December 11, 2012, the Board dismissed the 
respondent's appeal of the Immigration Judge's decision relating to voluntary departure. On 
November 8, 2013, the Board reissued the March 24, 2011, decision with specified 
modifications. The respondent filed a motion to reopen proceedings on December 9, 2015, also 
seeking a stay of removal, which the DHS opposes. The motion will be denied. 

The respondent's motion is both time and number-barred. Section 240(c)(7) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(c)(2). However, he 
avers that reopening is warranted in light of in his native Indonesia. 

Specifically, he states that he if he is returned to 

Indonesia because he (Statement). We observe that there is no time limit on the 

filing of a motion to reopen if the basis of the motion is to apply for relief under section m or 
of the Act and is based arising in the 

country of nationality, if such evidence is material and was not available and could not have been 
discovered or presented at the previous hearing. Section 240(c)(7)(C)(ii) of the Act; 8 C.F.R. 
§ 1003.2(cX3 X*i)- In order to support reopening, the respondent must also establish prima facie 
eligibility for the relief sought. INSv. Abudu. 485 U.S. 94 (1988); Reyes v. INS, 673 F.2d 1087, 

1089 (9th Cir. 1982). The respondent has not satisfied his burden of proof in this regard. 

We initially observe that respondent’s counsel also alleges in the motion that the respondent 

* n Indonesia related to his 

(Motion at 10). However, statements by counsel in a motion are not evidence. Matter of 
Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). In his^^^| application the respondent 
did select the 

in citing the bases on which he is seeking 
However, when asked to explain in detail his claimed BL.J I 
■H he referenced only his statement, which makes no mention of to his 















A098 267 268 


Moreover, all of the documents submitted in support of the motion relate to religious 
issues in Indonesia, not^^^^^|. As such, we shall address this claim no further. 

The respondent's motion is deficient as he did not submit evidence of 

at the time of his 2009 hearing. As such, we are unable to detennine 
whethe^^^^^^^^^l has occurred. See Matter of S-Y-G-, 24 I&N Dec. 247, 253 (BIA 
2007) (providing that “[i]n determining whether evidence accompanying a motion to reopen 
demonstrates that would justify reopening, we compare 

the evidence of submitted with the motion to those that existed at the time of 

the merits hearing below”). In this regard, we note that the respondent's 2005 from 

Which, without more, 

insufficient to demonstrate in Indonesia. See Chandra v. Holder, 751 F.3d 

1034, 1037 (9th Cir. 2014). Moreover, as the respondent's occurred prior to 

his hearing it, alone, is not “new” for purposes of reopening. 

(BIA 1991);g^Bl^^H- 

In addition, we observe that the respondent has not shown that the documents submitted with 
his motion as alleged. Rather, those documents largely relate to 

conditions in^^^^^^^^although the respondent is from | 

(Motion at 9; Gxhs. 1-4). None of these documents, moreover, reflect 

H m|H as alleged 

(Exhs. 1-8). Rather, there is a lack of evidence demonstrating a ^^^^^frelating to the 
respondent's 

In sum, we find that the respondent has not demonstrated that has occurred 

in Indonesia. As such, his motion is not exempt from the noted statutory bars, and neither 
reopening nor a stay of removal is warranted. Accordingly, the following order shall be entered. 

ORDER: The motion is denied. 



1 We note that some of these documents are from obscure sources, and/or are of uncertain 
reliability, with one of them containing only a brief paragraph relating to in 

Indonesia (Exh. 6-7). Another document is poorly copied, and partially illegible (Exh. 5) The 
Amnesty I nternational report cites in general, 

purposes of exemption from the noted statutory bar. Moreover, the 
Department of State report states that declined (Exh. 8). 

Neither report reflects in the respondent's native North Sumatra Province. 
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Falls Church, Virginia 2204 i 


Decision of the Board of Immigration Appeals 



IN REMOVAL PROCEEDINGS 
MOTION 


Date: 

APR 2 1 2016 


ON BEHALF OF RESPONDENT: Gary J. Yerman, Esquire 


APPLICATIONS: Reopening; stay of removal 

This case was last before us on December 26, 2007, when we entered a final administrative 
order dismissing the respondent’s appeal. On October 16, 2015, the respondent submitted the 
instant motion to reopen pursuant to 8 C.F.R. § 1003.2. She requests a stay of removal. The 
Department of Homeland Security has not responded to the motion. The motion has been filed 
out of time, and it will be denied. The respondent’s stay request will also be denied. 


With limited exceptions, a motion to reopen must be filed within 90 days of the date of 
entry of a final administrative order. See section 240(c)(7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There is no time limit on 
the filing of a motion to reopen if the basis of the motion is to apply 

arising in the country of nationality 
or the country to which deportation or removal has been ordered, if such evidence is material and 
was not available and could not have been discovered or presented at the previous proceeding. 
See 8 U.S.C. § 1229a(c)(7)(C)(ii); 8 C.F.R. § 1003.2(c)(3)(ii); Matter ofS-Y-G-, 24 I&N Dec. 
247 (BIA 2007), ajfdShao v. Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 
22 I&N Dec. 953, 956 (BIA 1999). However, the respondent has not demonstrated that the 
exception applies to this motion. 


The respondent, a native and citizen of China, applied for I 


to have her proceedings reopened to apply for 
China, 


that “the Chinese 


jjgl88iliiiBi^ She seeks 

in 

the United States outside of marriage, 

in China. She asserts that her evidence demonstrates 


have 


and that 

increased in Respondent’s region of China since her initial proceedings in 2006.” See Motion at 
I, 5, 16. She contends that reopening sua sponte is warranted. 


She offers her asylum application, affidavit, 



I, letters, a driver’s license, 















card, and an employment authorization card from relatives and a friend in 
the United States, a letter and identity card from her father in China, and photographs. 

She also offers a portion of the 1982 Constitution of the People's Republic of China, the 
2002 of the People's Republic of China, a portion of the 

2005 Law of the People’s Republic of China on Penalties for Administration of Public Security, 
a 2008 in China, an article of the Criminal Law of the 

People's Republic of China, a portion of the 20131_ 

the 2014 Annual Report of the United States Commission on | 
mm on China, a portion of the 2014 Country Report on China, a 2014 Report from the 
Immigration and Board of Canada, a portion of the 2014 Annual Report of the 

Congressional-Executive Commission on China (CECC), a portion of the transcript of a 
2015 congressional hearing, research articles, and media reports. 

The respondent relates that since 2014, she and her son have been ||jmm| 

See Respondent’s affidavit, Iff 5-6. She states that she was 
and Id., f 7. She declares that if she went to China, she will continue 

Id. She states that there * n China, that^^mi 

g||m and that she is M. The 

respondent adds that she is also to China because she 

|, she will possibly be 

|. AM«.“ 

The instant case arises in the jurisdiction of the United States Court of Appeals for the 
Second Circuit, and we decline to apply the decisions that the respondent cites from outside of 
the Second Circuit. We will deny the respondent’s motion because she has not demonstrated 
jm * n China to warrant an exception to the time limit for 

motions to reopen, and she has not established her prima facie eligibility for relief. 
mHH (a motion to reopen based on must also demonstrate 

that the applicant is prima facie eligible for the requested relief). Specifically, the evidence she 
offers regarding in China is not sufficient to demonstrate I 

■mmmH^^HI * n China or s * nce the time of 

her hearing in 2006. 



The evidence reflects that China continues to 
there have been reports of the 


^though 

■mMH^ or 

See, e g.. Exhibit 2(1) at 10-12; 
Exhibit 2(2) at 21-37; Exhibit 2(3) at 2,6, 90-93, 95-99; Exhibit 2(4) at 61-64, 66, 70, 79-80, 82, 
98; Exhibit 2(5) at 5, 39, 41. 47-49; Exhibit 6(3). It demonstrates that the 
mmnnmi differed in degree and varied significantly from region to region. 
Id; see also Exhibit 4(1) at 223-224, 242; Exhibit 7(1)-(15). Further, the evidence indicates that 


has been a C* including at the time of the respondent’s hearing in 
2006. See, e g.. Exhibit 2(2) at 21-22; Exhibit 2(5) at 47 ("| 

parameters). We conclude 
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that the respondent's evidence is inadequate to show 
in China with respect to die 

The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Shao v. Mukasey , supra. We find that evidence of the 

varying degrees of in 

China is not sufficient to prima facie demonstrate that the respondent in this case has I 



in China on 


because it does not indicate a | _ 

See (2d Cir. 2008);_ 

_ (2d Cir. 2005). We conclude respondent has not met her burden to 

demonstrate that she is prima facie eligible for relief I 




Regarding the respondent’s claim 
that her evidence of in China 

not sufficient to demonstrate 
evidence reflects that 



in China, we find 
is 

since the time of her hearing in 2006. The 

_continue to be 

See, e g . Exhibit 2(3) at 6; Exhibit 2(4) at 62; 
Exhibit 2(6) at 125, 128-129, 132; Exhibit 3 at 207-213; Exhibit 5(1) at 265; Exhibit 5(2) at 271- 
273; Exhibit 8(l)-(9). It indicates that there have been modifications to 
Hi in China if in China, and that the 

_ appears to be a continuation of a similar 

_in effect since before the respondent’s hearing in 2006. See, e g., Exhibit 2(6) at 125,129; 

Exhibit 3 at 208-209. The evidence is not adequate to demonstrate 

_ 

(B1A 2010), rev'd in part, (2d Cir. 

2012 );^^^^^^^^^ 

The respondent is from Fujian 

Province. Her evidence does not suggest a recent campaign of in her 

locality. Rather, it reflects that the continues to be enforced in the Fujian 

Province in substantially the same manner since the time of the respondent’s proceedings in 2006, 
and does not indicate that there has been in the 

respondent’s home region. See, e.g., Exhibit 2(3) at 3, 6; Exhibit 2(4) at 62; Exhibit 2(6) at 125, 
129; Exhibit 3 at 208-210. The evidence reflects that 

for although there have been some 

reports of some in some areas of China contrary to the 

See, e.g.. Exhibit 2(3) at 6; Exhibit 2(4) at 62; Exhibit 2(6) at 125,128-129,132; 
Exhibit 3 at 207-21 3; Exhibit 5(1) at 2 65; Ex hibit 5(2) at 271-273; Exhibit 8(l)-(9). However, 
none of the reports where who had 

the United States. Id. The respondent has not met her burden to 
demonstrate that she is prima facie eligible for 

in China because her evidence is not sufficient to establish that she will 

upon her return to China at this time based 

in die United States. Id. 























The respondent has not demonstrated that she would be 

See (BIA 2007)(a showing of 

may qualify as | to 

|, but a showing of to 

_ where the record contains scant information concerning the applicant's 

|). She has not offered information to establish her nor 

adequate evidence to demonstrate that she would in China See ■■ 

(2d Cir. 2014) (discussing the circumstances under which 

I) 

The respondent has not made a prima facie showing that | 

upon her return because her evidence does not indicate a 




We conclude that the respondent has not met the requirements of section 240(c)(7)(C)(ii) of 
the Act Her evidence is not sufficient to establish 

“arising in the country of nationality" so as to create an exception to the time limit for 
filing a late motion to reopen to apply for See \ 

| (2d Cir. 2005); | _ 

_(BLA 2006); She has not met her burden 

of proving that her removal proceedings should be reopened. See Matter of Coelho , 20 I&N Dec. 
464, 473 (BIA 1992). We find that an exercise of our sua sponte authority to reopen is not 
warranted. See Matter of J-J-, 21 I&N Dec. 976 (BIA 1997). Accordingly, as the respondent's 
motion exceeds the time limit for motions to reopen, it will be denied, and her request for a stay 
of removal will also be denied. 




ORDER: The respondent's motion to reopen-and request for stay of removal are denied. 


\ C.Xfe r^ 

AFOR THE BOARD 






U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 
In re: 


- Baltimore, Maryland 


Date: 


SEP I 82015 


IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENT: Nebiyou D. Tessema, Esquire 


APPLICATION: Reopening 

The respondent in this matter has filed a motion seeking to have these proceedings reopened 
based upon having in her native country. The 

evidence of record includes medical documentation verifying that the respondent has 
m- Based upon that evidence, and given the change in law since the case was last before the 
Immigration Judge and the Board, we deem it appropriate to exercise our sua sponte authority in 
order to afford the respondent an opportunity to present her request for relief before an 
Immigration Judge. See Matter of A-T-, 25 I&N Dec. 4 (BLA. 2009); Matter of A-T -, 24 I&N Dec. 
617 (A.G. 2008); Matter ofS~A-K~ and H-A-H-, 24 I&N Dec. 464 (BLA 2008). Accordingly, 
the motion to reopen is, hereby, granted, and the record remanded for further proceedings and the 
entry of a new decision. 



FOR THE BOARD 














U.S. Department of Justice 

‘ Executive Office for Immigration Review 

Falls Church, Virginia 22041 _ 


Decision of the Board of Immigration Appeals 
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(b)(6) 

In re: 


(b) (6) 


- Hartford, CT 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Isejn Marku, Esquire 
APPLICATION: Reopening 


m 2 5 2016 


This matter was last before the Board on August 20, 2008, when we dismissed the 
respondent’s appeal after a remand from the United States Court of Appeals for the Second 
Circuit On March 18, 2016, more than IV* years after the Board’s order, the respondent filed a 
motion to reopen. 1 The motion will be denied. 


The respondent’s motion is untimely, as it was not filed within 90 days of the Board’s final 
administrative decision. Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(7)(C)(i); 8C.F.R. § 1003.2(cX2). The respondent, however, urges that his motion 
falls within the exception to the time limitations for motions to reopen to apply or reapply for 

arising the 

country of nationality. Section of the Act; 

Specifically, the respondent argues thatg^^^^l in Macedonia since 2014 and he 

has 

mm in Macedonia. In support of the motion, the respondent submitted a new 
LjdlJjH application and a report and media articles on country conditions in Macedonia. 



The evidence submitted by the respondent is insufficient to show | 

mHHHHHHHHHHHHHI t0 t ^ ie respondent’s | 
claim. In the prior decision, the Board found that, even if the respondent is deemed to be 
credible and to have in Macedonia 

there has been a such that the respondent no longer has a 

in Macedonia. The Board specifically noted several events in Macedonia, 

including I 


1 The respondent submitted a document entitled “Affirmation in Support” by the counsel, 
which includes mixed legal and factual “affirmation” by the counsel, and we will treat this 
document as a motion. However, to the extent the factual assertions in this document are not 
based on personal knowledge of the counsel, it does not qualify as evidence. See INS v. 
Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17I&N Dec. 503 
(BIA 1980). 


























insurgents; the amendment of the country’s constitution to protect civil rights; and the 
completion of nearly all legislative actions required by the post-conflict Framework Agreement 
aimed at enhancing minority civil rights by the end of 2004. The Board also concluded that 

and 


The documents submitted with the motion show that Macedonia has remained largely 
peaceful, although (Motion Tab C- 

A, at 10; Tab C-C, at 22). The documents further show that continue to 

complain of and public enterprises, and 

continue to demand equal rights through protest and other actions, although | 

has increased (Motion Tab C-A, at 10; Tabs C-B and C-C). These conditions or 
circumstances are substantially similar to, and are the continuation of, the conditions or 
circumstances at the time of the respondent’s previous hearing, rather than 

Therefore, the respondent’s motion does not fall within an 
exception to motion to reopen time limitations based on 
, and will be denied as untimely. 


Furthermore, based on the presented in the 

documents submitted, the presumption of to the respondent will 

likely remain rebutted in the respondent’s case, such that the respondent is not prima facie 
eligible for or related forms of relief. Based on the above, the respondent’s motion will 

be denied. 


ORDER: The motion to reopen is denied. 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Los Angeles, CA Date: 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Rosana Kit Wai Cheung, Esquire 
CHARGE: 


JUL - 1 2016 


Notice: Sec. 212(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] - 
Present without being admitted or paroled 


APPLICATION: 



The respondent, a native and citizen of El Salvador, has appealed from an Immigration 
Judge’s March 3, 2010, decision denying her applications for 

The Department of Homeland 

Security (“DHS”) has not filed a response to the respondent’s appeal. The record will be 
remanded. 

We review the Immigration Judge’s factual findings for clear error. 8 C.F.R. 
§ 1003.1 (d)(3)(i). Questions of law, discretion and judgment and all other issues are reviewed 
de novo. 8 C.F.R. § 1003.1(d)(3)(ii). 


The respondent first arrived in the United States on December 14, 2004, and filed her 
application for on January 30, 2008 (Exh. 2). The Immigration Judge held that the 

respondent’s application is See section of the Immigration and 

Nationality Act, Further, the Immigration Judge found that the 

respondent did not submit sufficient evidence to warrant an 

mH such as evidence of (I.J. at 5). The respondent 

argues on appeal that the DHS served her with a Notice to Appear on December 15, 2004, but 
requested rescheduling of the initial hearing before the Immigration Judge. The initial hearing 
was not scheduled until June 11,2007, and the respondent filed the^^^ application at the first 
opportunity to do so after her appearance before the Immigration Judge. We find that the 
respondent filed the application of her first court hearing through no 

fault of her own. We will therefore treat the respondent’s application as^^J. 

The respondent bases her claim for 

with whom she lived for 6 years and who is the father of two of her children. 
In addition, she claims 

after she 






















The Immigration Judge found the respondent’s claim to be 

lacking in credibility. In particular, the Immigration Judge cited an inconsistency between the 
respondent’s original and supplemental declarations regarding the reason she came to the 
United States. In the first declaration, she stated that after she 

found a job as a waitress, started a new relationship, and her personal life was fine. She 
indicated that she came to the United States because of by 

^^gjpgpggpgggpgpggg^ and because her sick mother needed help (Exh. 2). Yet, the 
respondent’s supplemental declaration states that after she 

and which El Salvador 

(Exh. 3A). 


However, the Immigration Judge never asked the respondent to explain why her first 
declaration omitted of The 

fact that the respondent’s original declaration states that her personal life was fine after she gg 
relocated, got a job, and began a new relationship does not mean that 

Nor does the fact that the respondent left her children in El Salvador 
with an aunt when she came to the United States undermine her credibility (I.J. at 3-4, 9; Tr. at 
46). Thus, we reverse the Immigration Judge’s adverse credibility finding and will treat the 
respondent as credible. 


The Immigration Judge held that, if the respondent was credible, she demonstrated 



who believed that 
(I.J. at 7-8). The DHS has not challenged these 
findings on appeal. However, the Immigration Judge held that a preponderance of the evidence 
rebuts the presumption of on this basis (I.J. at 9-11). 

We discern no clear error in this finding. As the Immigration Judge noted, the respondent was 

in not gg for the 

United States in 2004, and she was (I.J. at 10; Tr. at 46, 

54-55). Thus, we discern no clear error in die Immigration Judge’s finding that a preponderance 
of the evidence indicates such that the respondent 


The respondent also claims that she 
discern no clear error in the Immigration Judge’s findings that 

(I.J. at 8-9). The respondent testified that | 


We 



not constitute I 


PgggfPgggggggg, as she claims on appeal. |J, ; g| 
(9th Cir. 2008). Moreover, the respondent is not able to 
(Tr. at 59). Thus, the respondent has not shown | 



(9th Cir. 2010) (I.J. at 8-9). 
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The respondent has raised the issue on the Notice of Appeal, arguing 

that she her return and thus 

|. Because the Immigration Judge did not address the issue of 
|, we find it appropriate to remand the record for findings of fact and a 
decision on whether the respondent warrants under the regulations. See 

(BIA 

The respondent further challenges the Immigration Judge’s denial of 
arguing that the Salvadoran 

We conclude, however, that the Immigration Judge did not commit legal 
error or clear factual error in determining that the respondent has not shown a likelihood that she 


I. See 


(9th Cir. 2013); 

_ _ The respondent stated 

that she has and has pointed to no evidence that 

| this 

|. Further, while the respondent argues that 

_"__before, this evidence did not 

require the Immigration Judge to find a | 

H in the case of this particular respondent. See| 

(9th Cir. 2010) (concluding that “generalized evidence of in 

Mexico” did not warrant | relief); see also | | ■ I (9th Cir. 

2008) (a petitioner must show for purposes of relief that 



Accordingly, the following order will be entered. 


ORDER: The record will be remanded for further proceedings consistent with the foregoing 
opinion. 
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U.S. Department of Justice Decision of the Board of Immigration Appeals 

Executive Office for Immigration Review 



IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: James A. Roberts, Esquire 

ON BEHALF OF DHS: Jill J. Parikh 

Assistant Chief Counsel 

APPLICATION: Reopening 


This matter was last before the Board on January 12, 2009, when we denied the respondent’s 
motion to reopen. On December 3, 2015, the respondent filed another motion to reopen. 1 The 
Department of Homeland Security has opposed the motion. The motion will be denied. 


The respondent’s motion to reopen is untimely and number-barred. Section 240(c)(7)(A), 
(C)(i) of the Immigration and Nationality Act, 8U.S.C. § 1229a(c)(7)(A), (C)(i); 8 C.F.R. 
§ 1003.2(c)(2). The respondent, however, urges that his motion falls wit hin the exception to the 
time and number limitations for motions to reopen to apply or reapply for 

arising 

240(c)(7)(C)(ii) of the Act; 8 C.F.R. § I003.2(c)(3)(ii). In support of the motion, the respondent 
submitted the statements of hims elf and his former wife, a document purported to be the death 
certificate of his father, and a new application. 


We first note that the respondent was ordered removed to Chad, and to Sudan only in the 
alternative. Even if we were to consider changes in country conditions in Sudan, the respondent 
did not showf 

I claims. The respondent’s and his former wife's statements state that the 


him and his former wife’s place of employment 
members, and his father passed away in 2013 after moving | 


1 The respondent states that he submitted his motion to reopen on or about August 14, 2015. 
However, the record indicates that this document w'as rejected because it was not submitted with 
a certificate of service on DHS (DHS Opp. Exh. 1), and it was not properly filed until 
December 3, 2015. In any event, even if the motion were properly filed on August 14, 2015, it 
still would have been untimely and number-barred. 










1(b) (6) 


(Resp. Statement, at 2-4), due to [ 


in Sudan. 


of the respondent while living 


We first note that the respondent's motion is based on[_ 

The Immigration Judge denied the respondent’s 
applications for m^Jand related forms of relief based on an adverse credibility finding and 
the respondent’s failure to substantiate or corroborate his claims. The respondent’s motion does 
not address the adverse credibility finding, which was upheld by the Board in a prior decision. 
Cf Liang v. Holder , 626 F.3d 983, 990 (7th Cir. 2010) (prior adverse credibility finding is 
relevant in assessing the authenticity and reliability of documents submitted with a motion to 
reopen): Toufighi v. Mukasey, 538 F.3d 988 , 996-97 (9th Cir. 20 08) (underlying adverse 
credibility determination rendered evidence of immaterial regarding the 

same basis for and related forms of relief); Zheng v. Gonzales, 500 F.3d 143, 147 

(2d Cir. 2007). 

Furthermore, even if we were to consider the respondent’s clai ms made in the motion, the 
evidence subm itted by the respondent is insufficient to show' [SEMBBUHUBi 
in Sudan material to his ^ The 
respondent’s and his former wife’s statements were not made under penalties of peijury and not 
sworn to by them before an officer authorized to administer oaths; therefore, they do not qualify 
as affidavits. See Black’s Law Dictionary (9th Edition 2009) (defining affidavit as a “voluntary 
declaration of facts written down and sworn to by the declarant before an officer authorized to 
administer oaths”). As the respondent’s statement was not signed by anyone and his former’s 
wife’s statement was not made before a notary public in Sudan, we cannot be certain of the 
declarants’ identity, much less the reliability of the substance contained in these statements. The 
respondent submitted a copy of what appears to be his former wife’s identity' card, but this 
document is largely illegible due to the poor quality of the copy. We also note that the English 
translation of the respondent’s father’s death certificate was not accompanied by a certificate of 
translation as required in 8 C.F.R. § 1003.2(g)(1). See also 8 C.F.R. § 1003.33. Accordingly, we 
have no basis for concluding that the translation is complete and accurate, and we decline to 
consider this document. In any event, this document appears to show that the respondent’s father, 
age jpj], was decea sed on 2011, although the respondent states that his father had “a 

for 76 years before he passed away iu 2013 (Resp. Statement, at 3). 

Based on the above, the re sponden t did not show in 

Sudan material to his claims for^j^J and rel ated forms of relief. The respondent also did not 
show that his is prima facie eligible for or a related form of relief based on the evidence 

submitted. Accordingly, the respondent’s motion will be denied. 


ORDER: The motion to reopen is denied. 


P 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Martin C. Van Houzen, Esquire 

ON BEHALF OF DHS: Robert Metzgar 

Assistant Chief Counsel 

APPLICATION: Reopening 


The respondent moves the Board pursuant to section 240(c)(7) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7), and 8C.F.R. § 1003.2 to reopen his removal 
proceedings to reapply for QjQQSHI' our April 4, 2014, decision we dismissed his appeal from 
the Immigration Judge’s August 6, 2012, decision which found him removable, denied his 
for granted him 

and found that he filed a application. However, we 

reversed the Immigration Judge’s application finding. The Department of 

Homeland Security opposes the motion. The motion will be granted. 

The respondent’s motion to reopen filed in March of 2016 is untimely. He show^g^^^ 

in Iraq that are material to his claim. 

Although the Immigration Judge made an adverse credibility finding, he found that the 
respondent showed that he was a (I.J. at 8, 18). His final merits hearing was 

held on August 6, 2012. Country conditions evidence in the record as of the hearing date 
includes the Bureau of Democracy, Human Rights, and Labor, U.S. Dep’t of State, Iraq 
Religious Freedom Report - 2010 (Nov. 2010) [Exh. 3-B]. The Religious Freedom Report at 7 
(83) states that very few of the 

During a 10-day period in early October of 2008, 

during the last months 

of 2008, the to Mosul. Id. at 13-14 (89-90). 


The respondent presents recent country conditions evidence. The August 8, 2014, 
http://www.theguardian.com article (Motion Exh. G) at 17 states that the Iraq-based leader of the 

said that about earlier 

in the week after the Islamic State of Iraq and Syria (“ISIS”) The 

August 9, 2014, http://www.latimes.com article (Motion Exh. K) at 28 states that many Iraqi 
Istated that in Iraq. 























P) ( 6 ) 


The contrast in the in Iraq between the country conditions evidence in 

the record as of the August 6, 2012, hearing and the respondent’s recent country conditions 


evidence is startling. 

Whereas previously | 

(b) (6) 

(and the majority 

(b) (6) 

later), in 2014 about 

(b) (6) 


return. In 2014 many in Iraq. Therefore, we 

conclude that there exist sufficiently |||||g|gg||g||g|^|gggg| in Iraq pertaining to the 
respondent’s claim as such that reopening for further consideration of his 

application for is warranted. 

Accordingly, the following orders will be entered. 

ORDER: The motion to reopen is granted. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with the foregoing opinion and for the entry of a new decision. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Jennifer Yule DePriest, Esquire 

ON BEHALF OF DHS: Seth B. Fitter 

Senior Attorney 

APPLICATION: Reopening; reissuance 


The respondent’s motion is untimely. The Board entered the final administrative order in 
these proceedings on March 19, 2015, when it dismissed the respondent’s app eal of the 
Immigration Judge’s denial of her appficationsfor^^^^^^^^^^^^^H^^Hfc^affirming 
the Immigration Judge’s grant of and 

remanding the record for updated security checks. The respondent filed her motion to reopen 
and reissue the Board’s decision on November 13, 2015, approximately 8 months after the 
Board’s final decision. 8 C.F.R § 1003.2(c)(2). The Department of Homeland Security (DHS) 
opposes the motion. The motion will be denied. 

The respondent has not demonstrated that any of the statutory or regulatory exceptions to 
the time limitations on motions to reopen apply to her case. See section 240(c)(7)(C)(ii-iv) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(ii-iv); 8 C.F.R. § 1003.2(cX3). We 
also decline to reopen these proceedings under our suasponte authority. See 8 C.F.R. 
§ 1003.2(a). We agree with the DHS that the Board lacks authority to review USCIS’s denial of 
die respondent’s request for the Secretary of Homeland Security to exercise his discretionary 
authority under section 212(dX3)(B)(i) of the Act, 8 U.S.C. § 1182(d)(3)(B)(I), not to apply 
section 212(a)(3XB)(iv)(VI) of the Act to certain individuals who provided certain limited 
material support (CLMS) or insignificant material support (IMS) to an undesignated terrorist 
organization described under section 212(a)(3)(B)(vi)(III) of the Act, provided certain 
requirements are met. 79 Fed. Reg. 6913, 6914 (February 5,2014); see Matter of S-K-, 
23 I&N Dec. 936,941 (BIA 2006) (“Congress attempted to balance the harsh provisions set forth 
in the Act with a waiver, but it only granted the power to make exemptions to the Attorney 
General and the Secretaries of State and Homeland Security, who have not delegated such power 
to the Immigration Judges or the Board of Immigration Appeals.”). We find the respondent’s 
arguments regarding 8 C.F.R. § 212.4(b) unavailing as they apply to individuals in proceedings 
under section 235 or 236 of the Act and the respondent is in proceedings under section 240 of the 
Act. 

In the alternative, the respondent requests that the Board to reissue its March 19, 2015 
decision. The Board has on occasion reissued its decisions, but generally only due to Board error 






or administrative problems involving receipt of the Board’s decision. Federal regulations require 
the Board to serve its final decision on the alien, 8 C.F.R. § 1003.L(f). “Service” is defined as 
either “physically presenting or mailing a document to the appropriate party or parties.” 8 C.F.R. 
§ 1003.13. 

The respondent does not allege that she did not receive the Board’s decision. Moreover, the 
respondent acknowledges that she has a timely petition for review of the Board’s 
March 19, 2015, decision currently pending before the United States Court of Appeals for the 
Seventh Circuit. Thus, we see no reason to reissue our previous decision where it will not alter 
the outcome of these proceedings or the pending petition for review. It appears that the 
respondent is arguing that the reissuance of the Board’s March 19, 2015, decision will put the 
USCIS’s exemption denial before the Seventh Circuit. However, as we previously stated, neither 
the Board nor the Immigration Judge has authority of the Security of Homeland Security’s 
exercise of his discretionary authority under section 2l2(d)(3)(BXi) of the Act. Accordingly, the 
motion to reopen and reissue our decision will be denied. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reissue is denied. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Ludovino Perez Gardini, Esquire 
APPLICATION: Rescission 

On October 19, 2015, the respondent submitted his second motion to reopen proceedings in 
which the Board dismissed his appeal of an Immigration Judge’s decision denying his motion to 
reopen proceeding in which he was ordered removed in absentia to his native Brazil. The motion 
will be denied. 

The respondent avers that he did not receive proper notice of the Notice to Appear (NTA) as 
it was not read to him in his native Portuguese. He also notes that he is the beneficiary of an 
approved visa petition filed on his behalf by his United States citizen wife, and that he wishes to 
pursue a provisional waiver of inadmissibility. 

An order of removal that is issued following proceedings conducted in absentia pursuant to 
section 240(b)(5) of the Immigration and Nationality Act; 8 C.F.R. §§ 1003.23(b)(4)(i)-(ii), may 
be rescinded, in pertinent part, upon a motion to reopen filed at any time if the respondent 
demonstrates that he did not receive proper notice of the time and place of the hearing. Matter of 
Grijalva. 21 I&N Dec. 27 (B1A 1995); Matter of Gonzalez-Lopez , 20 I&N Dec. 644 (BIA 1993). 
The respondent does not contest the fact that the NTA was personally served on him, as is 
reflected in that document, which bears his signature and fingerprint. The NTA also contained 
notice of the time and location of his January 17, 2006, hearing. The NTA advised the 
respondent of the consequences of failing to appear and his obligation to keep the Immigration 
Court apprised of address changes, and reflects that oral notice was provided in the Portuguese 


language. 


While the respondent now alleges that the NTA was not read to him in Portuguese, and that 
the immigration officers only spoke English and Spanish, we note that he made no such 
allegations in his original motion to reopen. Counsel’s speculations in this regard in the motion 
do not constitute evidence. Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 
Rather, we presume that he received the advisals because federal employees are presumed to 
properly discharge their responsibilities. United States v. Armstrong, 517 U.S. 456 (1996). In 
addition, the law does not require that the NTA be in any language other than English to 
constitute effective notice. Section 239 of the Act. 8 U.S.C. § 1229. 

The respondent concedes that when he was detained by immigration officers he signed 
paperwork, he does not dispute that his signature appears on the NTA, and he has not claimed 
that he made any effort to ascertain the contents of those documents until he first contacted 
‘'legal counsel” (Affid.). This was apparently in conjunction with his 2012 motion to reopen. 
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which was filed more than 6 years after the Immigration Judge’s absentia order. In contrast to 
his current claims regarding notice, the record contains a Notice of Rights and Request for 
Disposition indicating that it was read to him in Portuguese, and bearing liis initials next to a 
request for a hearing before the Immigration Court (MTR #1, pg. 13). A Record of 
Deporlable/Inadmissible Alien. Form 1-213, states that all forms were translated and explained in 
Portuguese to the respondent, in addition to the NTA. Given this record, we do not credit the 
respondent's claim that he received inadequate notice. 

We are not unsympathetic to the situation faced by the respondent and his family. However, 
the pendency of an approved visa petition does not support reopening as his motion is not timely 
filed, and he receive oral warnings in his native language of the consequences of failing to 
appear as ordered. Matter of M-S-, 22 I&N Dec. 349 (BIA 1998). Further, the respondent is 
ineligible for an unlawful presence waiver because of his final removal order. 8 C.F.R. 
§ 212.7(e)(4Xvi). 

In sum, we find that rescission of the Immigration Judge's absentia order is not warranted as 
the respondent has not shown that he did not receive proper notice. Accordingly, the following 
order shall be entered. 

ORDER: The motion is denied. 

FOR THE BOARD 
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APPLICATION: Reopening 


The respondent has filed an untimely, number-barred motion to reopen, which will be denied. 
The respondent is a native and citizen of the Ukraine. The Immigration Judge found that the 
respondent’s testimony was not credible regarding her claim, and denied 

The Immigration Judge also 

denied voluntary departure as a matter of discretion based on a number of adverse factors. On 
September 17,2010, the Board dismissed the respondent’s appeal. 

On June 3, 2015, the Board denied the respondent’s first motion to reopen as untimely. The 
respondent’s first motion based on her brief 

* n Ukraine as an advertising coordinator in late 2003 and early 
2004. We denied the motion because the respondent had not submitted a new^^^ application, 
she had not authenticated official documents in any adequate manner, and she had not 
demonstrated she was prima facie eligible for relief. In particular, the Board identified certain 
factors indicating that her new claim lacked veracity (BIA Dec. dated 6/3/15 at 2). 

The respondent has now filed a second motion to reopen. She asserts the same basis for 
relief, but this time includes application and alleges that she has now received a 

second notice to appear for her failure to appear for questioning due to her 

in 2004. The Department of Homeland Security opposes the granting of the 
reasons set out below, the motion to reopen will be denied. 


motion. For the 


1 The respondent contends that this motion should be deemed unopposed because DHS 
responded to the opposition late. We disagree. The DHS’s opposition was filed with the Board 
on August 3, 2015, within 13 days of the respondent’s service of her motion to reopen. 8 C.F.R. 
§ 1003.2(g)(3). It was therefore filed timely. However, the DHS’s opposition listed opposing 
counsel’s old address so DHS again filed the opposition (identical to the first opposition) and 
served it on opposing counsel at his new address. Moreover, given these circumstances, we also 
consider the DHS opposition as a matter of discretion. Id. 















With limited exceptions, a motion to reopen must be filed within 90 days of the date of entry 
of a final administrative order of deportation or removal. See section 240(c)(7)(C)(i) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). There 
is no time or number limit on the filing of a motion to reopen if the basis of the motion is to 
apply for 

in the country of nationality or the country to which deportation or 
removal has been ordered, if such evidence is material and was not available and could not have 
been discovered or presented at the previous proceeding. See section 240(c)(7)(C)(ii) of the Act; 
8 C.F.R. § 1003.2(c)(3)(ii); Matter of S-Y-G-, 24 I&N Dec. 247 (BIA 2007), tiff'd Shao v. 
Mukasey, 546 F.3d 138 (2d Cir. 2008); Matter ofA-N- & R-M-N-, 22 I&N Dec. 953, 956 (BIA 
1999). 

Moreover, a motion to reopen “shall state the new facts that will be proven at a hearing to be 
held if the motion is granted and shall be supported by affidavits or other evidentiary material” 
and “must be accompanied by the appropriate application for relief and all supporting 
documentation.” 8 C.F.R. § 1003.2(c)(1). A motion to reopen “shall not be granted unless it 
appears to the Board that evidence sought to be offered is material and was not available and 
could not have been discovered or presented at the former hearing . ... ” Id. The movant must 
establish prima facie eligibility for the relief sought, INS v. Doherty, 502 U.S. 314, 319 (1992); 
INS v. Abudu, 485 U.S. 94, 104-05 (1988), and satisfy the “heavy burden” of establishing that if 
the proceedings were reopened, with all the attendant delays, the new evidence would likely 
change the result in the case, Matter of Coelho, 20 I&N Dec. 464 (BIA 1992). 


Even with the inclusion of the application and the additional notice, the motion is 

denied. The claim does not establish a prima facie case for 

Considering the limited evidence submitted, the claim does not prima 
facially show that there is a reasonable possibility or that 



(BIA 


As we previously explained, the respondent's original application, filed with the 

Immigration Judge in 2007, did not indicate that she was 
even though the application specifically asked whether she had 

(Exh. 

6, Question 3A.). She referenced but 

Id. Her original application also did not indicate that she was 

in late 2003 to early 2004, a period of time covered by the question (Exh. 2, p. 4, 
Question 4). The respondent did not anywhere in her application. 

Similarly, she did not indicate at any point during her hearing that she 

(Tr. at 27-51). The lack of any mention of her 
during her proceedings before the Immigration Judge raises 
significant doubt as to the veracity of her current claim. 

Moreover other than referencing a brief as an 

advertising coordinator, the respondent has not provided any details about the nature or extent of 
to establish, as she must, a prima facie case for the requested forms of relief. 
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She speculates that since 



in early 2014, there has been 

(Motion, Exh. A, 


Supplement B to 


|). However, her spec ulation is not corroborated by the limited 
background evidence, which merely indicates that 

(Motion, Exh. D). Relying 

upon the purported notifications from th e Ukrainian government, she speculates that her brief 

is the basis for the current 

However, those notifications have not been authenticated pursuant to | |HjH 
I, or by any other means, which also raise doubts as to the veracity of the claim. 



The respondent argues in her second motion that she is in the process of authenticating the 
documents from the Ukrainian government. However, she has not attached any documentation 
indicating that she has initiated such a process, and arguments of counsel in a brief or motion are 
not evidence. Camaj v. Holder, 625 F.3d 988, 991 n.3 (6 th Cir. 2010). For the foregoing reasons, 
the respondent has not shown that she is prima facie eligible for the relief sought or met her 
heavy burden that the new evidence would likely change the result in her case. Matter of Coelho, 
supra. 


ORDER: The motion is denied. 
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APPLICATION: Reopening 


This case was last before us on November 4, 2014, when we dismissed the respondent's 
appeal from an Immigration Judge’s decision denying his request for a waiver under 
section 216(c)(4) of the Immigration and Nationality Act, 8 U.S.C. § 1186(c)(4). On 
December 30,2015, the respondent filed a motion to reopen based on a claim of ineffective 
assistance of counsel. The Department of Homeland Security (DHS) opposes the respondent’s 
motion. The respondent’s motion to reopen will be denied. 

Section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C.§ 1229a(c)(7)(C)(i), 
states that motions to reopen “shall be filed within 90 days of the date of entry of a final 
administrative order of removal.” We entered the final administrative order of removal in the 
respondent’s case on November 4, 2014. The Tespondent, however, did not file his motion to 
reopen until more than one year later. The respondent’s motion to reopen therefore is untimely. 

The respondent does not claim that his motion fits within any of the statutory or regulatory 
exceptions to the filing deadline. The respondent instead states that the deadline for filing his 
motion should be equitably tolled because he has been the victim of ineffective assistance of 
counsel and has acted diligently in pursuing his case. In particular, the respondent claims that he 
has a valid claim for special rule cancellation of removal under section 240A(b)(2) of the Act 
8 U.S.C. § 1229b(b)(2), as the battered spouse of a United States citizen but his former attorney 
never explored this avenue of relief. In support of his claim, he has submitted an application for 
special rule cancellation, an affidavit from a member of his prior counsel’s staff, a personal 
statement, and statements from friends. 

The DHS opposes the respondent’s motion on the grounds that he has not established due 
diligence, he has not met the procedural requirements for obtaining reopening on the basis of a 
claim of ineffective assistance of counsel, he has not shown ineffective assistance, and he has not 
established prima facie eligibility for the relief he seeks. 

We agree with the DHS that the respondent has not met his burden of establishing that he is 
entitled to reopening to pursue additional relief. First, as the DHS contends, the respondent’s 
statement does not contain sufficient detail to establish that he has acted diligently in pursuing 
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his case and terror of his prior attorney. The respondent states only that, 

when his ap;j(&ri, ^jconsulted two other attorneys who advised him he was 

eligible for He does not state when he consulted these attorneys or 

when he hired (t!ititwajKatfciii^ip Without this information, we do not have sufficient details to 
conclude that the respondent hhsseied diligently in pursuing his case. 

Second, even if we were to c^richide that the respondent had acted diligently, the respondent 
has not met the procedural fo'qqiremehts necessary to establish that he is entitled to reopening on 
the basis of a claim of ineffective assistance of counsel. Matter of Loza da, 19 I&N Dec. 637 
(BIA 1988). The respondent has stated only that he retained former counsel to represent him in 
removal proceedings; he has not provided any details regarding his agreement with his former 
attorney. 



In addition, he has not established that he has notified his former attorney of the allegations 
against him or given this attorney an opportunity to respond. The fact that a former employee of 
this attorney is aware of the charges does not establish that the former attorney has been notified. 

Finally, the respondent has not explained sufficiently why he has not filed a complaint 
against his former counsel with the appropriate disciplinary authorities. The respondent claims 
that a complaint is unnecessary in light of the statement he has from a former employee of his 
former attorney, but we disagree. The statement from the former employee indicates only that 
there was never a discussion of domestic violence in the meetings during which the employee 
served as translator. This information alone is not sufficient to establish ineffective assistance 
and it does not fulfill the purpose behind the complaint requirement. Accordingly, the 
respondent has not presented sufficient information to meet the procedural requirements set forth 
in Matter of Lozada supra, and he is not entitled to reopening on the basis of his claim of 
ineffective assistance of counsel. 


Further, the respondent has not established that he was prejudiced by any alleged error of his 
former attorney. The respondent claims he is and was eligible for special rule cancellation of 
removal, but the evidence he has presented is not sufficient to indicate that he is or was prima 
facie eligible for thi s form of relief. In particular, his statements and the statements of his frien ds 
do not show that he[ 


that his removal would result in extreme hardship to himself or his United States citizen sons. 
The respondent has submitted essent^^^o information about his sons’ circumstances, other 
than information in his application ifi^lfmg they do not reside in the same state as him, or 
evidence indicating hardship of any kind if he is removed from the United States. Nor has he 
sufficiently shown that he merits relief in the exercise of discretion where his good moral 
character was raised as an issue in the proceedings below and addressed by the Board in its prior 
decision. Given these facts, the respondent has not met his burden of establishing that he was 
prejudiced by any alleged error of his prior attorney or that his case should be reopened to allow 
him to pursue additional relief. 


Based on the foregoing, the respondent has not established that he is entitled to reopening of 
his proceedings due to ineffective assistance of counsel. We therefore deny his motion to reopen. 
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. V s * I.*: 


ORDER: The respondent’s motion to reopen is denied. 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 
In re: 


- Charlotte, NC 


Date: 


IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: P. Mercer Cauley, Esquire 
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CHARGE: 

Notice: Sec. 212(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] - 

Present without being admitted or paroled (withdrawn) 

Lodged: Sec. 237(a)( 1 )(B), I&N Act [8 U.S.C. § 1227(a)( 1 )(B)] - 
In the United States in violation of law (conceded) 

APPLICATION: Reopening 


The respondent, a native and citizen of Brazil, appeals from the Immigration Judge's 
May 5,2015, decision denying his April 20, 2015, motion to reopen proceedings. The appeal 
will be dismissed. 

We review findings of fact for clear error, including credibility findings. See 8 C.F.R. 
§ 1003.1(dX3)(i); see also Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007); Matter of S-H-, 
23 I&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all 
other issues de novo. See 8 C.F.R. § 1003.1(dX3)(ii). 

The respondent was admitted to the United States as a nonimmigrant visitor on 
1999, but remained longer than authorized (I.J.1 at 1; Exh. 1A; Exh, 2, Tab C). 1 
Before the Immigration Judge, the respondent applied for adjustment of status under section 
245(a) of the Immigration and Nationality Act, 8 U.S.C. § 1255(a), based on an approved Alien 
Relative Petition (Form 1-130) filed on his behalf by Ms Ubit-idl States citizen spouse (I.J.1 at 1; 
Exh. 2, Tab B). The Immigration Judge found the respondent statutorily ineligible to adjust his 
status because he concluded that the respondent made a false ^aim to United States citizenship 
in 2007 on a voter registration card that rendered hffc infdficssible (LJ.l at 3-4; Exh, 3). See 
section 212(aX6)(C)(ii)(I) of the Act, 8 U.S.C, § * 182(a)(6)(CXii)(I) (providing that an alien 
who has falsely represented himself as a United States citizen for any purpose or benefit under 
the Act or any other Federal or State law is inadmissible); see also Dakura v. Holder, 772 F.3d 
994, 998 (4th Cir. 2014) (explaining that the fraud waiver found at section 212(i) of the Act does 


1 The Immigration Judge issued decisions in this matter on January 20, 2015, and May 5,2015, 
that will be referred to as LJ.l and I.J.2, respectively. 
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. not waive a respondent’s inadmissibility under section 212(aX6)(C)(ii)(I) of the Act, relating to 
false claims). Specifically, the Immigration Judge found that the respondent signed the card with 
the United States citizen box checked and that his signature certified the truth of the statements 
on the card under penalty of peijury (I.J.l at 4). 

In asserting that the voter registration card did not constitute a qualifying false claim to 
United States citizenship, the respondent testified that he believed the signature on the voter 
registration card was his, but contended he had not registered to vote and did not recall signing 
the card (I.J.1 at 2). He also testified that he believed that the card may have been in some 
paperwork he signed when obtaining his driver’s license (I.J.l at 2). The Immigration Judge 
found the respondent’s testimony credible but concluded, when considering the totality of the 
evidence, that the respondent did not persuasively establish that he was unaware he signed the 
voter registration card (I.J.1 at 3). In any event, the Immigration Judge noted that (1) the 
respondent’s driver’s license number and address on the voter registration card were the same as 
the license number and address on his driver’s license, (2) the signature on the card matched the 
signature of the respondent’s adjustment of status application, and (3) the signature on the form 
was not an electronic one (I.J.1 at 4). Therefore, the Immigration Judge concluded that the 
respondent had made a false claim to United States citizenship when completing the voter 
registration application (I.J.l at 4). The respondent did not appeal the Immigration Judge’s 
decision. 


On April 20, 2015, the respondent filed a timely motion to reopen proceedings with the 
Immigration Judge (Resp. Motion to Reopen). The respondent maintains that his motion is 
supported by newly discovered evidence corroborating his claim that he did not know that he 
signed the -yptar registration card on which he claimed to be a United States citizen 
(Resp. Motioii4i|i|leopen at unnumbered pp. 2-3). The respondent’s new evidence is January 2, 
2015, correspondence from the county Board of Elections notifying him that he “did not respond 
to a recent voter registration mailing” or that a voter registration mailing had been returned as 
undeliverable (Resp. Motion to Reopen at unnumbered p. 2, atta chment at 2-3). The respondent 
also asserts he requested removal from the voter rolls 2015 and he presented evidence 

of such removal, contending that this evidences his timely recantation of his claim to United 
States citizenship (Resp. Motion to Reopen at unnumbered pp. 2-3, attachment at 4, 6-7). The 
Immigration Judge denied the respondent’s motion, concluding that, assuming the evidence was 
new, it was not material as it did not alter the his prior false claim finding (I.J.2 at 2). 


Because the respondent is appealing from the denial of his motion to reopen, the issue on 
appeal is whether the respondent’s new evidence is material, meaning it is likely to affect tire 
outcome of proceedings. See 8 C.FR. § 1003.23(b)(3); Matter of Coelho, 20 I&N Dec. 464,473 
(BIA 1992). As found by the Immigration Judge, the mailing from the Board of Elections does 
not alter the prior determination that the respondent made a false claim to citizenship in signing 
the 2007 voter u:.^ penalty of peijury (1.J.2 at 2; I.J.1 at 3-4; Resp. Motion to 

Reopen at rpu d|» fi at 2-3). The fact that the respondent failed to respond to 

a voter regf£)3atW'.1 + rii 1 thai such a mailing was returned as undeliverable more than 

7 years afteri^? not sufficiently undermine the Immigration Judge’s prior 

factual deterujiutkaf roga&iu* ihf (false claim by persuasively establishing that the respondent 
was unaware k vbte iie^i,Oration card at the time he applied for his driver’s license. 

1 . 4 1 . . . * * ' Tl ‘ . 


II ill 
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Moreover, because the respondent’s new evidence is insufficient to aiter the Immigration 
Judge’s finding that the respondent made a false claim in signing the card in 2007, his evidence 
that he had himself removed from the voter registration rolls 7 years later, after being confronted 
with the claim in removal proceedings, does not constitute a timely retraction of his claim of 
United States citizenship. See Matter ofNamio , 14 I&N Dec. 412 (BIA 1973) (finding that an 
alien’s correction of a false statement made under oath to a border patrol officer, when 1 year 
had passed and disclosure of the falsity was imminent, was not a timely retraction); Matter of M-, 
9 I&N Dec. 118 (BIA 1960) (finding timely retraction where an alien corrected false statements 
to an immigration officer voluntarily and prior to exposure o£i the misrepresentation); 
Matter of R-R-, 3 I&N Dec. 823 (BIA 1949). For these reasons, ve affirm the Immigration 
Judge’s denial of the respondent’s motion to reopen. .i.. 

Accordingly, the following order will be entered. 

ORDER: The respondent’s appeal is dismissed. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Sergey V. Makarov, Esquire 
APPLICATION: Reopening; stay of removal 


FED " 5 2015 


The Board entered a final administrative decision in this matter on July 6, 2010. On 
November 23, 2015, the respondent filed the instant motion to reopen his removal proceedings, 
with an accompanying request for a stay of removal. The motion, to which the Department of 
Homeland Security (DHS) has not responded, will be denied. 


The respondent seeks reopening to apply for 
country of the Ukraine. He claims that he 

The respondent claims that [ISlijj 



_of Ukraine, and who are 

the Eastern Ukraine.” (Motion to 


Reopen at 6). 


In support of reopening, the respondent has submitted a and an accompanying 

statement. He has also submitted various country reports and news articles related to the present 



from his daughters describing 

The instant motion is untimely because it was filed more than 5 years after the entry of our 
final administrative decision in this case. See section 240(cX7)(C)(i) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). We recognize that there 
is an exception to the general 90-day time limitation on motions to reopen to apply for 



in the country of nationality, where the respondent proffers evidence that could not have been 
discovered or presented previously and that demonstrates prima facie eligibility for relief See 
section 240(cX7)(C)(ii) of the Act; 8 C.F.R. § 1003.2(c)(3); Shardar v. A tty. Gen., 503 F.3d 308, 
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313 (3d Cir. 2007). However, the respondent has failed to demonstrate that this exception 
applies to his case. 

Specifically, the respondent’s evidence is insufficient to demonstrate his prima facie 
eligibility for relie f. First, the respondent has not show n that upon his 

would of 

respondent’s claimed _ 

if Ukraine” is 

impermissibly circular in nature. See, (3d Cir. 

2003) (providing that under the Act a Q^^^^^^H^^^f^irujstexistindependenlly of the 

). The respondent also has not shown that a 


general to qualify as a under the Act 

(BlA 2014) (clarifying that to qualify as a 
applicant must show that 

: _ 

Similarly, any combination of those__ 

under the Act. Id. 


within Ukrainia n society in 
the Act, the 
(BIA 2014) (same). 


Moreover, even assuming arguendo that the respond ent is a | _ 

he has not made a prima fa cie showing that hr ii|iini In 

repatriation. Even if the Ukrainian ^^^^^M^^^B^^^^Jtheres pondent for failing t o 

and 

(internal citations and quotations omit ted). The eviden ce is also i nsufficient to make a 
prima facie showing that the respondent will Ukrainian 

upon his repatriation. 

In view of the foregoing, we find no basis to gran t untimely reopening of these procee dings 
to allow the respondent to pursue his application for We 

als o decline to gran t untimely reopening for further proceedings on the respondent’s application 
forB^^H. The evidence proffered with the m otion fails to make a prima facie show ing 
that the respondent (SI - 



upon his repatriation. See 


In sum, the respondent has failed to demonstrate that his motion falls within 

t0 l ^ e S enera l 90-day time limitation on motions to reopen, such 
that reopening for further proceedings would be warranted. Accordingly, the following orders 
will be entered. 


ORDER: The motion to reopen is denied as untimely. 


2 
















(b) (6) 


FURTHER ORDER: The request for a stay of removal is denied as moot. 
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APR 1 5 2016 


This case was last before us on October 12, 2010, when we dismissed the respondent’s 
appeal from an Immigration Judge’s decision denying his applications for 

On January 

the respondent filed a motion to reopen based on a claim of ineffective assistance of counsel. 
The respondent’s motion to reopen will be denied. 

Section 240(cX7)(CXi) of the Immigration and Nationality Act, 8 U.S.C.§ 1229a(c)(7)(CXi), 
states that motions to reopen “shall be filed within 90 days of the date of entry of a final 
administrative order of removal.” We entered the final administrative order of removal in the 
respondent’s case on October 12,2010. The respondent, however, did not file his current motion 
until more than 5 years later. The respondent’s motion to reopen therefore is untimely. 

The respondent does not claim that his motion fits within one of the statutory or regulatory 
exceptions to the deadline for filing a motion to reopen. See section 240(c)(7XC)(ii) - (iv) of the 
Act; 8 C.F.R. § 1003.2(c)(3). The respondent instead claims that he has been die victim of 
ineffective assistance of counsel and that his motion should be deemed to be timely because he 
filed it as soon as possible after he discovered the ineffective assistance. 

The United States Court of Appeals for the Ninth Circuit, the circuit in which this case arises, 
has held that equitable tolling of the time limit for a motion to reopen is available <4 when a 
petitioner is prevented from filing because of deception, fraud, or error, as long as the petitioner 
acts with due diligence in discovering the deception, fraud, or error.” See Iturribarria v. INS, 
321 F.3d 889, 897-98 (9th Cir. 2003). Even if we assume that the respondent acted diligently in 
pursuing his case, however, the respondent has not met the other requirements necessary to 
obtain reopening on the basis of a claim of ineffective assistance. 

First, the respondent has not satisfied the procedural requirements that must be met before we 
will reopen proceedings due to ineffective assistance. See Matter of Lozada, 19 I&N Dec. 637 
(BIA 1988). In particular, he has not established that he has notified his former attorney of the 
allegations against him and he has not filed a complaint with the relevant disciplinary authorities. 
The respondent has submitted a letter that his current attorney sent to his former attorney, but the 
letter only asks the respondent’s former attorney about the respondent’s case. The letters does 
not mention a claim of ineffective assistance. Accordingly, the respondent’s former attorney was 
not given a true opportunity to respond to the allegations against him. This opportunity is 








important because the responses Irom accused attorneys may provide a different perspective on 
the facts and may help distinguish cases involving errors or lack of cooperation on the alien’s 
part from cases involving attorney ineffective assistance. See Matter of Lozada, supra. 

The requirement that a complaint be filed with the relevant disciplinary authorities serves a 
similar purpose. The requirement helps to ensure that claims of ineffective assistance are bona 
fide rather than a tool agreed upon by attorney and client to obtain reopening. The respondent 
claims in his motion that filing a complaint is not necessary in his case because the ineffective 
assistance is plain on the face of the record. The respondent, however, has not submitted 
sufficient evidence to establish that his representation before the Board or the Immigration Judge 
was ineffective. 1 Accordingly, we find that the respondent’s partial compliance with the Lozada 
requirements is insufficient. 

In addition, the respondent has not shown that the alleged errors of his former attorney 
resulted in prejudice. See Mohammed v. Gonzales, 400 F.3d 785, 793-94 (9 th Cir. 2005) (stating 
that prejudice results when the performance of counsel was so inadequate that it may have 
affected the outcome of the proceedings). The respondent claims that his former attorney failed 
to define a particular social group in a particular manner and that this error might have affected 
the outcome of his case. The respondent, however, apparently through his former attorney, 
raised this issue on appeal and had it addressed at that time. Accordingly, the respondent has not 
shown that this alleged error might have affected the outcome of his proceedings. 

The respondent also alleges that his former attorney filed the respondent’s appeal with this 
Board as if the respondent were pro se. While this act appears unethical, the respondent has not 
established that the act could have affected the outcome of his appeal. 


1 The respondent also claims his former attorney filed his appeal but indicated the appeal was. 
pro se. While this act is unethical and warrants further investigation, the respondent has not 
shown that it affected his proceedings. Further, the other charges the respondent has raised 
against his former attorney do not relate to misconduct dining his removal proceedings and 
therefore do not constitute ineffective assistance in this context. For instance, the filing of relief 
applications before the DHS occurred outside of his proceedings. In addition, these filings 
appear to have resulted in a benefit to the respondent to which he was not entitled rather than a 
detriment. Accordingly, while his former attorney’s alleged conduct in this area appears to have 
been unethical and to warrant sanctions, the respondent has not established that it resulted in 
harm to him or constituted ineffective assistance in removal proceedings. In addition, while the 
respondent claims that his former attorney committed certain errors in pursuing a petition for 
review with the Ninth Circuit, these errors occurred outside removal proceedings. Further, the 
respondent has not submitted a copy of the brief his former attorney submitted to the Ninth 
Circuit, and the Ninth Circuit did address his eligibility for in 

dismissing his petition for review, despite his claims to the contrary. 


2 





Finally, the respondent alleges that his former attorney committed other errors, but these 
errors occurred outside of his proceedings before the Immigration Judge and this Board. The 
errors therefore did not affect the outcome of his proceedings. 

Based on the foregoing, the respondent has not submitted sufficient evidence to meet his 
burden of establishing that he is entitled to reopening due to ineffective assistance of counsel. 
We therefore deny his motion to reopen. 

ORDER: The respondent’s motion to reopen is denied. 






U.S. Department of Justice 

Executive Office for Immigration Review 
Falls Church, Virginia 22041_ 


Decision of the Board of Immigration Appeals 




File: 


(b) (6) 


- San Antonio, TX 


In re: 


(b) (6) 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Rosana Kit Wai Cheung, Esquire 
APPLICATION: Reconsideration 
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The respondent has filed a motion to reconsider the Board’s decision dated May 28, 2015. In 
that decision, the Board dismissed the respondent’s appeal from the Immigration Judge’s denial 
of the respondent’s motion to reopen following a March 2, 2006, in absentia order of removal. 
The record before us does not contain a reply from the Department of Homeland Security (DHS). 
The motion will be granted in part and denied in part. 

A motion to reconsider must identify an error of fact or law in the Board’s prior decision. 
See section 240(c)(6) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(6); 8 C.F.R. 
§ 1003.2(b); Matter of O-S-G-, 24 I&N Dec. 56 (BIA 2006) (finding that a motion to reconsider 
must allege a material factual or legal error or argue a change in law). 

The record establishes that the respondent’s removal hearing took place on March 2, 2006. 
The respondent was not given notice of the hearing because she did not provide the immigration 
court with an address in the United States for service of the Notice of Hearing. In ordering the 
respondent removed in absentia, the Immigration Judge found that the respondent had failed to 
provide the immigration court with her address after having been advised of the requirement in 
the Notice to Appear (NTA), which was served on the respondent in person. The Immigration 
Judge relied upon the information in the Form 1-213 (Record of Deportable/Inadmissible Alien) 
to find the respondent subject to removal and to order her removed to El Salvador. 

The respondent’s motion to reopen was based in part on a claim that the respondent was 
never notified of any requirement to provide the immigration court with an address for service of 
the Notice of Hearing or that she was being referred to the immigration court. The respondent, 
however, acknowledged signing the NTA. The Immigration Judge concluded that the NTA 
provided the respondent with the required notice. Given that the respondent admits signing the 
NTA, there was no error in our affirmance of the Immigration Judge. The respondent had all the 
notice that the statute requires. 1 The NTA explains in English that the respondent is required to 
provide an address to the immigration court, that this address is used to mail the Notice of 
Hearing, and that if no address is provided where the respondent can be reached, the respondent 

1 The respondent’s current motion also admits that the respondent was given a copy of the NTA. 













[(b) (6) 


is not entitled to notice of her hearing. We note that there is no requirement that the respondent 
be given notice orally or in a language she understands of the contents of the NTA, including the 
requirement that she provide a mailing address for service of the Notice of Hearing. 2 
Accordingly, the respondent has not established that the Board erred in affirming the 
Immigration Judge’s decision that the respondent was provided notice as required in the statute 
and thereafter failed to appear at her hearing. 


The respondent has also established no error in the Board’s decision insofar as it affirmed the 


denial of reopening 
based on a claim of 

to apply for 

(b)(6) 

.. The respondent did not establish that her motion was 

(b)(6) 




for motions t< 

? reopen. The respondent additionally did not establish 


that proceedings should be reopened sua sponte. 


As a separate matter, however, we are concerned that the respondent was ordered removed to 
El Salvador. The Immigration Judge’s decision states that the respondent claimed to be a native 
and citizen of Nicaragua throughout her motion to reopen and in the attachments but that no 
evidence was submitted to establish the claim. The Immigration Judge did not address the issue 
further. The Board’s decision did not address the issue of nationality at all. Upon review of the 
record, however, we conclude that the exhibits attached to the respondent’s motion to reopen 
constitute evidence that the respondent is a native and citizen of Nicaragua. The respondent’s 
place of birth is listed on her own statement (Mot. Exh. A); on a receipt from U.S. Citizenship 
and Immigration Services (USCIS) for the Form 1-130 filed on the respondent’s behalf (Mot. 


Exh. C); on the respondent's 
respondent’s sister (Mot. Exh. E). 3 


application (Mot. Exh. D); and on a statement from the 


Given the evidence that the removal order dated March 2, 2006, orders the respondent 
removed to an incorrect country, we find it necessary to reconsider our last decision insofar as it 
failed to address the proper country of removal. Our decision dated May 28, 2015, will be 
amended to reflect that the country of removal is Nicaragua. 

Finally, insofar as the respondent may seek a favorable exercise of prosecutorial discretion, 
she must direct her request to the DHS. 


The following orders will be entered. 

ORDER: The respondent’s motion to reconsider is granted in part and denied in part. 

2 The NTA in the record before us contains a statement that the respondent was orally notified in 
Spanish of the time and place of her hearing and the consequences of failing to appear. There is 
no assertion that she was notified of the address requirement in Spanish. We note that the 
respondent could not have been notified in Spanish of the time and place of her hearing given 
that the hearing date had not been set. 

3 We now also have the respondent's marriage certificate, which lists her place of birth as 
Nicaragua. 


2 
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FURTHER ORDER: The Board’s decision dated May 28, 2015, is amended to reflect that 
the proper country for removal in this matter is Nicaragua, 


FOR THE BOARD 
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MOTION 


Date: 


OCT 2 2 2015 


ON BEHALF OF RESPONDENT: Jude Ambe, Esquire 
CHARGE: 

Notice: Sec. 212(a)(6XAXi)> I&N Act t 8 U.S.C. § 1 182(a)(6)(A)(i)] - 

Present without being admitted or paroled 
APPLICATION: Reconsideration 


The respondent, a native and citizen of Ethiopia, filed a timely motion to reconsider on 
August 10, 2015. See section 240(c)(6XC)(B) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(cX6)(C)(B); 8 C.F.R. § 1003.2(b)(2). The motion to reconsider takes issue with the 
Board’s July 13,2015, decision affirming the Immigration Judge’s May 31, 2012, decision 
denying the respondent’s motion to reopen her removal proceedings. It also requests a stay of 
the respondent’s removal from the United States. The Department of Homeland Security (DHS) 
opposed the respondent’s appeal from the Immigration Judge’s decision denying the motion to 
reopen, but has not filed a response to the respondent’s motion to reconsider. The motion will be 
denied. 


In a decision dated November 17, 2006, the Immigration Judge orderedth^espondent 
removed after she conceded removability and withdrew her applications for 

_I (Tr. at 90-91). The 

Immigration Judge made respect to iflMf^^^Bipplication, in which the 

respondent claimed a 

(I.J. (Nov. 17,2006) at 1; Tr. at 96). The respondent 
waived her right to appeal the Immigration Judge’s decision (I.J. (Nov. 17,2006) at 1; Tr. at 96). 


On March 12, 201 2. the respondent filed a motion to reopen her remo val proceedings, 
seeking relief based on Ethiopia. On 

May 31, 2012, the Immigration Judge denied the motion. The Immigration Judge agreed with 
the DHS that the respondent’s motion was untimely filed without an exception to the time 
limitation, and that the respondent had not shown prima focie eligibility for relief from removal. 


First, we conclude that none of the respondent’s arguments provides a proper basis for 
reconsideration of our July 13, 2015, decision. A motion to reconsider must identify an error of 
fact or law in the Board’s prior decision. See section 240(cX6)(C) of the Act; 8 C.F.R. 
§ 1003.2(b); Matter of O-S-G-, 24 I&N Dec. 56 (BIA 2006) (finding that a motion to reconsider 













KbH6) 



must allege a material factual or legal error or argue a change in law). With her original motion 
to reopen, the respond 
Ethiopia , during which 

In her current motion, the respondent argues that the Hoard made a legal error in tindrne 

that she ha d not established an exception to the|™__ 

where we di d not ackn owledge that her siblings’ visit to Ethiopia occurred after she 
submitted her original application, and therefore this information was new and 

unavailable and could no^nave been discovered or presented at her previous hearings 
(Resp. Mot. Reconsider at 3). However, we have already considered this evidence and found 
that the circumstance of her siblings’ visit does not estab lish arising 

in Et hiopia such that an for a motion to reopen applies in this 

case 2015)). 1 


hi her motion for reconsideration, the respondent also refers to since the 

Immigration Judge’s decision (Resp, Mot. Reconsider at 6). Specifically, she cites to Matter of 
A-T-, 25 I&N Dec. 4 (BIA 2009); Matter o/A-T-, 24 I&N Dec. 617 (A.G. 2008); and Matter of 
S-A-K- & H-A-H-, 24 I&N Dec. 464 (BIA 2008) (Resp. Mot. Reconsider at 6). However, the 
respondent provides no analysis demonstrating any error in the Board’s July 13, 2015, decision 
in relation to those cases. Therefore, because the respondent has not persuasively identified 
factual or legal error in the Board’s prior decision, we find no basis for reconsideration of our 
decision. 


Second, insofar as she seeks reopening of her proceedings, the respondent is time barred, 
where she has not established an and is barred from filing more 

than one motion to reopen. SeesectionE^^^^^BoftheAct, 


1 Significantly, the respondent did not establish that the in Ethiopia is a recent 

phenomenon. The letter from the respondent’s sister specifically states that both she and the 


respondent were 
(Mar. 12,2012)). 


(Resp. Motion to Reopen 
Similarly, the country rep orts submitted by the respondent do not reflect a 

_ [ , as they indicate 

According to the 2010 country report, for example, “[i]n 2000 the Ethiopian Demographic and 
Health Survey while the 

total dropped to Furthermore, 



compared with Bureau of 

Democracy, Human Rights and Labor, U.S. Dep’t of State, 2010 Country Reports on Human 
Rights Practices - Ethiopia (Apr. 8, 2011), available at 

http://www.state.gOv/j/drl/rls/hnpt/2010/af/l 54346.htm. The report also states that u [a] 2008 
study funded by Save the Children Norway reporteda^^H^^^^^HH^^^^H|^H 
cases over the past 10 years, due in part to a See 

m (allowing the Board to take administrative notice of the content of official 
documents). Thus, while the content of the letters from the respondent’s siblings and the country 
reports is troubling, it does not reflect a recent in the 

respondent’s native Ethiopia. 


2 


















t 
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Crucially, we note that the respondent is ineligible for any immigration 


benefit, based on the Immigration Judge’s 

As such, her argument that 
I is foreclosed (Resp. Mot. Reconsider at 7). 


of the Act, 




Finally, we do not find exceptional circumstances that would warrant reopening of these 
proceedings pursuant to our discretionary sua sponte authority under 8 C.F.R. § 1003.2(a) 
(Resp. Mot. Reconsider at 6). 2 Accordingly, the following order will be entered. 


ORDER: The respondent’s motion to reconsider, and related request for a stay of removal, 
are denied. 



2 Any request for the favorable exercise of prosecutorial discretion or for general humanitarian 
relief from removal would have to be raised directly with the Department of Homeland Security. 


3 








U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of die Board of Immigration Appeals 


File: 


- Los Angeles, CA 


Date: 


In re: 



IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Richard Lucero, Esquire 
APPLICATION: 


JUN 0 8 2016 


The respondent, a native and citizen of China, 
March 4,2015, decision 1 2 denying his applications for | 

See 


(“Act”), 



appeals the Immigration Judge’s 
and for 

of the Immigration and Nationality Act 
The Department of Homeland Security has not 


filed a brief in opposition. The appeal will be dismissed. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1 (d)(3)(i). We review de novo all other 
issues, including whether the parties have met the relevant burden of proof, and issues of 
discretion. 8 C.F.R. § 1003.1(d)(3)(H). 


On appeal, the respondent has not shown that the Immigration Judge’s adverse credibility 
finding is clearly erroneous. The omissions and inconsistencies with the documents identified by 
the Immigration Judge are supported by the record. See 8 C.F.R. § 1003. l(d)(i); Matter 
of R-S-H-, 23 I&N Dec. 629, 637 (BIA 2003). The Immigration Judge identified specific 
omissions between the respondent’s application and testimony as well as inconsistencies with the 
documentary evidence proffered by the respondent and based her determination on the “totality 
of the evidence” in assessing their cumulative effect supporting her determination that the 
respondent did not meet his burden of proof by credible evidence. See section 
of the Act; I (9th Cir. 2010) (upholding adverse credibility 

finding pursuant to REAL ID Act credibility standards); Matter ofJ-Y-C-, 24 I&N Dec. 260 


1 The Immigration Judge issued her first decision on November 10, 2011, but the transcript was 

incomplete. The proceedings on November 10,2011, will be referenced as “Tr.l at_.” Further 

testimony was taken on October 21, 2013, (referenced as “Tr.2 at_”) to complete the missing 

cross-examination testimony (Tr.2 at 2-5). The Immigration Judge issued a new written decision 
on March 4,2015, which is the subject of this appeal. 

2 The Immigration Judge also denied the respondent’s application for 

(I.J. at 7). Section of the Act; The respondent did not contest 

this determination on appeal; therefore, we deem this issue waived. Matter of J-Y-C-, 24 I&N 
Dec. 260,261 n.l (BIA 2007). 


















(BIA 2007). The respondent has not established that these findings are clearly erroneous. 
8 C.F.R. § 1003.1 (d)(3)(i). 3 

Specifically, the Immigration Judge found that the respondent omitted any mention that the 



2005, from both his application and during his interview at the 


(I.J. at 3; Exh. 2). The respondent testified that he 



and 

(Tr.l at 56). He 


testified that th 


direct, the respondent proffered | 
testified that he was | 

had told this to H, 

(Tr.l at 59). 


_(Tr.l at 56-57). On 

|. The respondent on cross-examination 
the following week for 

' ^ ien asked on direct, whether he 
during his interview, the respondent stated he was not asked 


On cross-examination, the respondent was asked why his application made no mention Bl I 

the respondent said he “overlooked the detail because I 
.BBBB^HBBHBHB to prove that” (Tr.2 at 27-28). On cross¬ 


thought I had 

examination he testified that he was l^BBBHBBIHHHHBBBBIHiBBHIIliHI 
asked why he made no mention of this before, he said, “I didn’t think too much about 


because he was told by 
at 26). When questioned about 



I to show that, and for that reason, I didn’t put it 


this. I thought I had a|_ 

down on my application. It was my overlooking” (Tr.2 at 25-26). Asked where the so-called 
indicated this information, the respondent stated it was not written on the 

_ (Tr.2 

|, which was the | 

the respondent in his declaration, and the absence of that information from | 
respondent said the | 

2). The Immigration Judge found that the claim regarding | 
were central to the respondent’s claim and that his explanation was not persuasive (I.J. at 3). 

The Immigration Judge noted that another significant omission from the application was the 



by 
, the 
(Tr.2 at 27; Exh. 




absence of information regarding 
reference to the 
testimony, the respondent had testified that the 

respondent testified that he 


, and only a passing 
into China (I.J. at 3). On direct 

^BBB^HBHN he should 
(Tr.l at 58). Further, the 



3 The respondent cites pre-REAL ID Act cases that are not applicable to the Immigration 
Judge’s evaluation of the “totality of the circumstances” in assessing the respondent’s credibility 
and whether he met his burden of proof. Section °f the Act. The respondent 

cites decisions that were overruled with passage of the REAL ID Act of 2005, which governs 
this case (Resp. Br. at 6-11). See Shrestha v. Holder , 590 F.3d 1034,1043 n.3 (9th Cir. 2010). 














(Tr.l at 64). 
with the 


When asked why there was no mention that 

|, the respondent testified that his wife had heard from the wife of his friend 

to China) that in 

(Tr.l at 64; Tr. 2 at 33). When asked why this was not in his 
declaration, he stated that he at the end of 2006 or early in 

2007. The respondent did not explain why he did not mention 


(who 



The respondent testified that | 

that was not resolved. The respondent testified he was | 

of 20,000 RMB, which was set at were 

(Tr.l at 61). He testified that he was his 

home area. The Immigration Judge also found that the respondent’s account of his travel within 
China was inconsistent with his claim that he was (I.J. at 4-5). 

The respondent testified that he flew to Beijing to attend the visa interview and flew back home 
without any interference (Tr.2 at 17-19). The respondent subsequently left China through 
Beijing airport. When asked how he was able to do this if he was the 

respondent answered that 

And there was me” (Tr.2 at 41-42). Nonetheless, the respondent 

testified that he would be after 

home (Tr.l at 64-65). The Immigration 
Judge was not persuaded that this testimony was credible in light of the background evidence 
that shows China does not (I.J. 4-5; U.S. 

Department of State for 2010). Under the totality of the evidence, the 

Immigration Judge determined that the respondent was not credible. Section of 

the Act. The respondent has not established that her findings are clearly erroneous. 8 C.F.R. 

§ 1003.1(dX3Xi). 


The Immigration Judge conecdy determined that the respondent’s documentary evidence did 
not serve to establish the respondent’s claim. The did not include the 

and was not certified (I.J. at 5; Exh. 2, Tab B). The did not 

correspond to claimed in the respondent’s declaration; it made no mention of the 

respondent having | and did not indicate the respondentl^jmm^m 

mm (I.J. at 3; Tr.2 at 31-32). The respondent did not have an answer regarding that 
significant omission. Further, the Immigration Judge noted that the respondent’s claim that he 
received the at the time of and was 

permitted to was 

particularly in light of his testimony that he was 

(I.J. at 3; Tr.2 at 31-32). The Immigration Judge found that 
the photograph supplied by the respondent could not be given evidentiary weight because there 
was nothing to establish the timing or that seen on the photograph were the 

t * 1US ’ P^ oto ^id not serve to corroborate 

his testimony (I.J. at 3). 























The Immigration Judge noted that the respondent’s explanation that he was | 
wife to send a letter explaining his lack of 


his 



was inconsistent with his 


testimony that he received the 

from his wife (I.J. at 3; Tr.2 at 9, 15). The respondent’s Household Register 



issued in 


2007 (after the respondent | 


the United States) listed the respondent 

(Exh. 2 Tab 


as the Head of Household and that he was employed at | 

D). The Immigration Judge was not persuaded by the respondent’s explanation that this was not 
inconsistent with the respondent’s claim that he had been .JHBHRHBHMBHHHHI 
2005 (I.J. at 3-4; Tr.2 at 10-16). The Immigration Judge found that the letter submitted by the 


respondent regarding | 


was of little evidentiary value because the letter was unsigned 


and undated and not on printed letterhead (IJ. at 5; Exh. 2, Tab A). In addition, the respondent 


did not explain how he was I 


(Tr.2 


at 11; Exh. 2 Tab C). The Immigration Judge is not required to adopt the respondent’s 
explanations for omissions and inconsistencies when there are other plausible views of the 
evidence. See Matter of D-R-, 25 I&N Dec. 445, 455 (BIA 2011). Considering the “totality of 
the circumstances and all relevant factors,” the Immigration Judge’s adverse credibility finding is 


not clearly erroneous. See section 


of the Act; 


The respondent bears the burden of proof on his application for relief from removal. 
Sections of the Act. Matter of L-A-C-, 26 I&N Dec. 516, 520 

(BIA 2015) (respondent must submit reasonably available evidence); Matter ofS-M-J-, 21 I&N 
Dec. 722, 725-26 (BIA 1997) (the respondent has the burden to prove his claim, even when 
credible, where it is reasonable to expect evidence to corroborate his claim). There is no clear 
error in the Immigration Judge’s determination that the respondent failed to provide reliable 
testimony and evidence in support of his claim, based upon the cumulative effect of the 
omissions and inconsistent responses, together with inconsistent documents that were not 
adequately explained (I.J. at 3-6). The Immigration Judge also found that the evidentiary gaps 
were not bridged by corroborative evidence and found that the respondent had not established 
that documentary corroboration of his claim was not reasonably available (I.J. at 5-6). 


We concur with the Immigration Judge’s holding that in the absence of credible testimony 
the respondent did not establish his eligibility for 


See 

_ (BIA 1995) 

claim that lacks veracity cannot satisfy burdens of proof necessary to establish 

I); see also m 



eligibility for 
■ (9th Cir. 2010); 



(9th Cir. 2001) (“If the trier of 


fact either does not believe the Respondent or does not know what to believe, the Respondent’s 


failure to corroborate his testimony can be fatal to his I 


application.”). 


Under these circumstances, considering the respondent’s non-credible testimony, the 
evidence is not sufficient to prove he 

Since the respondent did not meet his burden of 



proof for 


4 















(I.J. at 11). See 



(9th Cir. 2009); 


(9th Cir. 2006). 


We also affirm the Immigration Judge’s denial of the respondent’s application 

as we agree with her conclusion that the respondent’s testimony and documentary 
evidence do not establish that he 


upon removal 



to China (I.J. at 7-8). See 
(BIA 2007); 


(A.G. 2006). 


Accordingly, the following order will be entered. 
ORDER: The appeal is dismissed. 
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APPLICATION: Reopening 


APS - A 2018 


The Board entered a final administrative decision in this matter on October 27, 2008. This 
matter was last before us on August 16, 2012, when we denied the respondent’s first motion to 
reopen his removal proceedings. The respondent has now filed another motion to reopen. The 
motion, to which the Department of Homeland Security has not responded, will be denied. 


The respondent is a Chinese 
reopening to reapply for 


Indonesia for 


who is a native and citizen of Indonesia. He seeks 



The respondent avers that there have been 

suc ^ 88 himself, since his original hearing before the 
Immigration Judge in 2007 (Motion to Reopen at 2-3). The respondent cites, specifically, to the 


as well the 

The respondent also asserts that | 


in Indonesia {Id. at 3). 


and 


(Motion to Reopen, Attached 
Declaration). The respondents’ parents were apparently 

The respondent further claims that his brother 

recently 

foregoing reasons, the respondent J 


m. 


(Id.). For the 


in Indonesia I 


The respondent’s motion to reopen is untimely and numerically barred. Sections 
240(c)(7)(A), (C)(i) of the Immigration and Nationality Act, 8 U.S.C. §§ 1229a(c)(7)(A), (C)(i); 
8 C.F.R. § 1003.2(c)(2). We recognize that there is an exception to the general time and number 
limitations for motions to reopen to apply or reapply 

arising in the country of 

nationality, that could not have been discovered or presented at the previous hearing, and that 
establish prima f acie elig ibil ity for re lief. Section 

(9th However, the 

respondent has failed to demonstrate that this exception applies to his case. 
























Specifically, the respondent has failed to demonstrate a 

in general, in general since 

the date of his last hearing, that would render him prima facie eligible for the relief that he seeks. 
The 2014 and 2015 Country Reports that are proffered with the motion reflect that the 
Indonesian (Motion to Reopen, Attached 

Exhibits at 12). The objective evidence submitted with the motion does not demonstrate that 

of in 

Indonesia. The^^^^ directed at the respondent’s while regrettable, appear 

to be in nature and do not meaningfully demonstrate that the respondent himself may 

upon his repatriation {Id., Attached and 

Declaration). 


I. it also states 


Further, although the evidence reflects that^ j|g 

can sometimes J 
that the that do occur happen | : 

(Motion to Reopen, Attached Exhibits at 13, 
27-28). The 2014 for Indonesia reflects that most of 

society is and that 

m had actually declined since the prior reporting year {Id., Attached Exhibits at 17). The 
respondent has not shown that related 



|, are material to him, inasmuch as he is 
not presently claiming to be {See, e.g., id ., Attached Exhibits at 3, 23, 72-74, 76, 78- 

79). In any event, these events reflect conditions that are, unfortunately, substantially similar to 
those that existed at the time of the respondent’s hearing, as is evidenced by the 2006 

that is proffered with the motion {Id. Attached Exhibits 
at 38-47). Further, evidence of a 2013 and attempts in 

2010 to in North Sumatra, is, without more, 

insufficient to make a prima facie showing that the respondent himself may 
upon his repatriation {Id., Attached Exhibits at 88-93). 


The respondent has also failed to demonstrate a | 


in Indonesia. The evidence shows that the 

since 


its inception in 1999 (Motion to Reopen, Attached Exhibits at 73). And the respondent has not 
offered any evidence that would indicate that upon his 

repatriation. 


As with his prior motion to reopen, the respondent has proffered no evidence that 

in Indonesia upon his 


1 Although the respondent 
presently 

to Reopen filed November 30,2015). 


mmm in his last motion to reopen, he is not 
| (Compare Motion filed March 26,2012, with Motion 


























repatriation 


under the Act. Even under a disfavored-group 


analysis, he has failed to make a prima facie showing that he has a sufficient | 



(9th Cir. 2009). 

In view of the foregoing, the respondent has failed to demonstrate that he is entitled to 
reopening under the to the general time and number 

limitations on motions to reopen, for purposes of He also is 

not entitled to seek reopening to reseek as he has not made a prima facie 

showing that he 



upon his repatriation to Indonesia. Accordingly, the 
respondent's motion to reopen will be denied. 


Finally, we do not find that this case presents exceptional circumstances that would warrant 
reopening pursuant to our own discretionary sua sponte authority under 8 C.F.R. § 1003.2(a). 
See Matter of J-J~, 21 I&N Dec. 976, 984 (BIA 1997). Accordingly, the following order will be 
entered. 


ORDER: The motion to reopen is denied. 



R THE BOARD 
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This case was previously before us on November 25,2015, when we dismissed the appeal of 
the Immigration Judge’s decision dated November 20, 2013, which denied the respondent’s 
application for a waiver of removability under section 237(a)(1)(H) of the Immigration and 
Nationality Act, 8 U.S.C. § 1227(a)(1)(H). The respondent, a native and citizen of Mexico and 
lawful permanent resident of the United States, filed a timely motion to reopen and/or reconsider 
on December 22, 2015. The Department of Homeland Security (DHS) has not responded to the 
motion. The motion will be granted and the record remanded. 


The record shows that the respondent filed a Fonn 1-485, Application to Register Permanent 
Residence or Adjust Status, on December 27, 2006, and that he was interviewed for the 
application on September 4, 2007 (Exh. 7). Pursuant to a criminal complaint filed on or about 
2008, the respondent was convicted on[g|g|, 2008, in California State court under 
California Penal Code § 530.5(a), use of personally identifying information of another (Exh. 3a). 
His application for adjustment of status was approved on September 5,2008 (Exh. 7). 


In 2012, the DHS charged the respondent as removable under section 237(a)(2)(A)(i) of the 
Act (convicted of crime involving moral turpitude) (Exh. 1). The DHS subsequently withdrew 
that charge and lodged a new charge of removability under 237(a)(1)(A) (inadmissible at time of 
entry or adjustment of status under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 
§ 1182(a)(6XC)(i), (fraud or willful misrepresentation of a material fact)), based on the 
respondent’s alleged failure to disclose on the adjustment application his arrest and conviction 
for violating California Penal Code § 530.5(a) (Exh. 1A; Tr. at 12). 1 The respondent, through 


In pertinent part, the adjustment application asks whether the applicant has ever, in or outside 
the United States: 

a. Knowingly committed any crime involving moral turpitude or a drug-related offense for 
which you have not been arrested? 

b. Been arrested, cited, charged, indicted, convicted, fined, or imprisoned for breaking or 
violating any law or ordinance, excluding traffic violations? 











KbH6) 


counsel, conceded removability under the lodged charge (Tr. at 11-12). See Matter of Velasquez, 
19 I&N Dec. 377, 382 (BIA 1986). The Immigration Judge found, and the parties agreed, that 
the respondent was statutorily eligible for the requested waiver of removability but denied the 
waiver in the exercise of discretion. The Board dismissed the respondent’s appeal of that 
decision. 


In his motion, the respondent challenges whether he is in fact removable as charged. We 
emphasize that removability was not at issue before the Board or the Immigration Judge because 
the charge was conceded. However, the chronology of events discussed above does raise 
questions as to the respondent’s removability. In addition, in a decision that followed both the 
issuance of the Board’s decision and the filing of the respondent’s motion, the United States 
Court of Appeals for the Ninth Circuit determined that a conviction for identity theft under 
California Penal Code § 530.5(a) was not categorically for a crime involving moral turpitude. 
See Linares-Gonzalez v. Lynch, Nos. 12-71142, 12-73313, 2016 WL 1084735 (9th Cir. Mar. 21, 
2016). Under the circumstances, we find that it is appropriate to reconsider the removability 
issue. Inasmuch as doing so may require additional factfinding, a remand is required. See 
8 C.F.R. § 1003.1(d)(3)(iv). Accordingly, the following order will be entered. 

ORDER: The motion is granted, and the record is remanded to the Immigration Judge for 
further proceedings consistent with the foregoing opinion and for the entry of a new decision. 



fo^theT^a 
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Date: 
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MOTION 

ON BEHALF OF RESPONDENT: Ashley Gambourian, Esquire 


APPLICATION: Reopening 


QCT 202015 


The respondent’s motion to reopen will be denied as untimely. See section 240(c)(7)(CXi) of 
the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7)(C)(i); 8 C.F.R. § 1003.2(c)(2). The 
Board entered the final administrative order on May 15, 2013, when we affirmed the 
Immigration Judge’s decision denying the respondent’s applications for| 


of Homeland Security has not responded to the motion, 
removal will be denied. 


(b)(6) 



i. 1 The Department 


The respondent reiterates the claim that he in Armenia because of [ 

Although this is the same claim 

that the Immigration Judge and the Board previously denied, the respondent urge s that his 
motion falls within ihe exception to the time limit for motions to reopen to reapply for 



The respondent 

has submitted photocopies of his statement and a letter from his mother. The motion also 
includes the 2014 Department of State Country Report for Armenia and Internet-based news 
articles describing^ 


Motions, even those that are timely filed, are disfavored in removal proceedings, where every 
delay w'orks to the advantage of the alien. See INSv. Doherty, 502 U.S. 314 (1992). Because 
a motion to reopen is not an opportunity to repeat previously considered and rejected arguments, 
we will not revisit the respondent’s allegations of persecution that occurred before the 
respondent's October 2012 final hearing. See INSv. Wang, 450 U.S. 139,141 (1981) 
(discussing motions to reopen); Matter of Cerna , 20 I&N Dec. 399,402 (BIA 1991). 


As to the remaining allegations, the respondent has not met his heavy burden of presenting 
sufficient evidence to warrant reopening. While the motion contains vague allegations that the 


1 The United States Court of Appeals f or the Ninth Circuit denied in part and dismissed in part 
the respondent’s petition for review on 2015 and denied his petition for rehearing 

2015. 












[(b) (6) 


the respondent and to 

Armenia, the r espondent has not adequately supported this claim. The respondent speculates t hat 
the Armenian to 

Armenia, but the respondent has not corroborated this allegation with independent credible 
evidence. Notably, the Immigration Judge found that the respondent’s claims were not credible, 
and we did not disturb that finding in our dismissal of the resp ondent’s appeal. We are 
particularly disinc lined to credit the respondent’s allegation that 

where he has provided no evidence that he has 

while living in the United States. Further, the sparse and 
unpersuasiv e letter from the respondent’s mother supporting the motion 
the 3 years since the respondent’s hearing 

respondent. Nor is there any evidence that the respondent’s mother, wife, c hildren, and other 
family members since the respondent left Armenia. 

(BIA 1998) 

I) 



(b)(6) 

(b) (6) 


since his 



Furthermore, the respondent’s evidence does not indicate 
previous hearings in 2012. Rather, the evidence indicates that the 

(i Compare 

Motion , Tab M with Exhs. 7, 8, 12). Thus, the evid ence pr esented does not demonstrate a 
change in Armenia that is material to the respondent’s claim, and the motion therefore 

does not fall with in this exception to the motion time limitation. See 

Cir. 2008) (alien must establish a | 
as well as a prima facie case for the underlying substantive relief sought in order to prevail on a 
motion to reopen); Matter of Coelho, 20I&N Dec. 464 (BIA 1992) (alien must satisfy heavy 
burden of establishing that if the proceedings were reopened the new evidence would likely 
change the result in the case). 

Additionally, the respondent has not shown an “exceptional situation” that would warrant the 
Board’s exercise of its discretion to reopen these proceedings sua sponte particularly given the 
respondent’s criminal history. Matter of G-D-, 22 l&N Dec. 1132,1133-34 (BIA 1999) (stating 
that “as a general matter, we invoke our sua sponte authority sparingly, treating it not as a 
general remedy for any hardships created by enforcement of time and number limits in the 
motions regulations, but as an extraordinary remedy reserved for truly exceptional situations”); 
Matter of J-J-, 21 I&N Dec. 976 (BIA 1997) (the rules governing motions are not meant to cure 
filing defects or to otherwise circumvent the regulations where enforcing them might cause 
hardship). Accordingly, the motion will be denied. 

ORDER: The motion is denied. 


FURTHER ORDER: The request for a stay is denied as moot. 
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Date: 
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MOTION 


ON BEHALF OF RESPONDENT: Stanley R. Cygan, Esquire 
APPLICATION: Reopening 

T his case was last before us on October 3, 2011, when we denied the respondent’s prior 
motion to reopen her removal proceedings. On June 10, 2015, the respondent submitted the 
instant motion to reopen pursuant to 8 C.F.R. § 1003.2. The Department of Homeland Security 
(DHS) has not responded to the motion. The motion exceeds both the time and number 
l imitati ons for motions to reopen, and it will be denied. 

An alien may file only one motion to reopen and, with certain exceptions, it shall be filed 
within 90 days of the date of entry of a final administrative order. See 8 C.F.R. § 1003.2(cX2); 
section 240(c)(7XA) and (CXi) of the Immigration and Nationality Act, 8 U.S.C. §1229a(c)(7)(A) 
and (CXi). There is no time or number limit on the filing of a motion to reopen if the basis of the 
motion is to apply for 

_the country of nationality or the country to which deportation or 

removal has been ordered, if such evidence is material and was not available and could not have 
been discovered or presented at the previous proceeding. See 



'(b) (6) 

□ 


[(BIA 


1999). However, the respondent has not demonstrated that the exception applies to this motion. 
The respondent is a native and citizen of China. She applied 


RW|(b) (6) 

(b) (6) 


reopening to apply for 
evidence for her claim based 
for[ 

claim of 0 


the United States. She previously sought 
and to submit additional 
She now seeks reopening to apply 

and a 


in China. 


She offers her application, affidavits, and notice to appear, our prior orders, the 

Immigration Judge’s decisions, a referral notice from the DHS, decisions of the United States 
Courts of Appeal for the Second and Third Circuits, photographs, and media reports. 










1(b)(6) 


The respondent reports that her 
2011. See Exhibit B(2), § ID. She claims that 
apply to her due to a 
evidence proves that numerous ‘ 

1 in China. Id. 





since 

in China would 
to China. Id. She states her 


The instant case arises in the jurisdiction of the Second Circuit, and we decline to apply the 
decisions that the respondent offers and cites from outside of the Second Circuit. We will deny 
the respon dent’s motion because she has not demonstrated 

m China to warrant an exception to the time and number limitations for motions to 
reopen, and she has not es tablished her prima facie eligibility fo r relief. See Matter of S-Y-G-, 
supra (a motion to reopen must also demonstrate that the 

applicant is prima facie eligible for the requested relief). 

The evidence is not sufficient to demonstrate a 

mm in China since the time of the respondent’s hearing in 2008. The evidence 

reflects that since 2006,_ _ 

_Exhibit 

inadequate to show aE 




United State s who re turn 

Hi 1 

The burden of proof on a motion to reopen is on the alien to establish eligibility for the 
requested relief. See Shao v. Mukasey , supra . The evidence is not sufficient to demonstrate that 
that the respondent in this c aw |y|^j 

because her evidence is inadequate to show that the 


not establish [ 



See Exhibits 

b)(6) 



in the United States, and does 
(2d Cir. 2013); 




The respondent has not made a prima facie showing that 


her return because her evidence does not indicate a 

. The media reports 
insufficient to support the respondent’s claim that 
| upon her return to C hina. See Exhibits D and E. 

We conclude that the respondent has not met t he requirements of section | 
the Act Her evidence is insufficient to establish a 

“arising in the country of nationality” so as to crea te an exception to the time and 
number limitations for filing another late motion to reopen. See IH 

-1 (2d 


2 













/ 


_(BIA 2006); She has not met her 

burden of proving that her removal proceedings should be reopened. See Matter of Coelho, 
20I&N Dec. 464, 473 (BIA 1992). Accordingly, as the motion exceeds both the time and 
number limitations for motions to reopen, it will be denied. 


ORDER: The respondent’s motion to reopen is derned. 
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- New York, NY 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Armin A. Skalmowski, Esquire 
APPLICATION: Reopening; reissuance 


APT. 2 8 2013 


The respondent moves the Board pursuant to 8 C.F.R. § 1003.2 to reopen proceedings and 
remand the record to an Immigration Judge to have him reissue his May 27, 2008, decision 1 and 
August 6, 2008, decision. In our June 22, 2010, decision we dismissed her appeal from the 
Immigration Judge’s August 6, 2008, decision which denied her motion to reopen. The record 
before us does not contain a response from the DHS. The motion will be denied. 

The respondent’s motion to reopen filed in March of 2016 is untimely and number barred. 
She alleges ineffective assistance of former counsels. In Matter of Compean, Bangaly,& J-E-C-, 
25 I&N Dec. 1 (A.G. 2009), vacating 24 I&N Dec. 710 (A.G. 2009), the Attorney General 
directed the Board to continue to apply the previously established standards for reviewing 
motions to reopen based on claims of ineffective assistance of counsel (pending the outcome of a 
rulemaking process). 

The respondent meets the requirements in Matter of Lozada, 19 I&N Dec. 637 (BIA 1988), 
to properly allege ineffective assistance of former counsels. However, she does not show the 
required prejudice. See Rabiu v. INS, 41 F.3d 879, 882 (2d Cir. 1994) (the alien must make a 
prima facie showing that he would have been eligible for the relief sought and that he could have 
made a strong showing in support of his application). 


In our June 22, 2010, decision we held that the new documents submitted - the response of 
in the respondent’s hometown in Fujian Province, China, to an inquiry 
regarding her situation, and her mother’s letter from Fujian Province (Motion to Reopen filed in 
June of 2008, Exhs. 13, 14) - would not likely change the result in the case due to the 
deficiencies in the documents. The United States Court of Appeals for the Second Circuit in its 
2010, decision dismissed the respondent’s petition for review (Present Motion to 
Reopen, Exh. B at 17C). The respondent now alleges ineffective assistance of additional former 
counsels - one for the appeal to the Board, and one for the petition for review. However, no new 
documents concerning the merits of the respondent’s claims for 


1 In the Immigration Judge’s May 27, 2008, decision he denied the Department of Homeland 
Security’s (“DHS”) motion to reconsider his March 20, 2008, decision which found the 
respondent removable and denied her applications for [ 












are presented. The respondent does not show prejudice from any claimed ineffective 
assistance of former counsels. .. 


The respondent does not show due diligence. See Rashid v. Mukasey, 533 F.3d 127, 132-33 
(2d Cir. 2008) (an alien must demonstrate that he or she has exercised due diligence during the 
entire period he or she seeks to toll). The Second Circuit issued the mandate in the respondent’s 
case onHSEsi^^^H 2010. 


The respondent states in her January 15, 2016, declaration that a prior attorney told her that 
there was nothing more that she could do to reopen her case, and that her case was finally over 
(Present Motion to Reopen Exh.). Although it was reasonable for the respondent to rely on that 
“advice” for a while, at some point in time it would have been reasonable for the respondent to 
seek other counsel. See Rashid v. Mukasey, supra, at 132 n.3 (the court has recognized that even 
an alien who is unfamiliar with the technicalities of immigration law can, under certain 
circumstances, be expected to comprehend that he has received ineffective assistance without 
being explicitly told so by an attorney). The respondent did not seek new counsel until 
of 2015. She does not show due diligence. In sum, the respondent’s ineffective assistance 
claims do not succeed because she does not show prejudice and due diligence. 


The respondent does not present an exceptional situation which would warrant sua sponte 
reopening. Matter of J-J-, 21 I&N Dec. 976 (BIA 1997). As discussed above, the respondent 
does not show prejudice and due diligence. She also does not show prima facie eligibility for 
any other form of relief. We conclude that there is no exceptional situation for sua sponte 
reopening. Matter of J-J-, supra. 


Accordingly, the following order will be entered. 

ORDER: The motion to reopen is denied as untimely and number barred. 
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SEP 18 2015 


Notice: Sec. 212(aX7)(AXi)(I), l&N Act [8 U.S.C. § 1182(a)(7XA)(i)(I)] 
Immigrant - no valid immigrant visa or entry document 

APPLICATION: 


This case was last before the Board on June 30, 2011, when we sustained the Department of 
Homeland Security’s (DHS) a ppeal, and vacated the Immigration Judge’s decision to grant the 
responden t’s application 

On January 27, 2015, the United States Court of Appeals for the Ninth Circuit 
granted the government’s unopposed motion to remand to the Board so that we may consider the 
impact, if any, of Ridore v. Holder , 696 F.3d 907 (9th Cir. 2012), on our decision vacating the 
Immigration Judge’s grant of deferral of removal. On remand, the DHS h as requested that the 
k its prior decision to vacate the Immigration Judge’s grant 

The respondent did not file a brief on remand. Upo n reconsideration, we will 
again vacate the Immigration Judge’s decision to grant the respondent 



The respondent’s application for governed by the 

amendments of the REAL ID Act. 2006). We review 

the findings of fact, including the determination of credibility, made by the Immi gration Judge 
under a “clearly erroneous” standard. 8 C.F.R. § 1003.1(dX3)(i). We review all other issues, 
including whether the parties have met their relevant burden of proof, and issues of discretion, 
under a <le novo standard. 8 C.F.R. § 1003.1 (d)(3)(ii). Consistent with Ridore v. Holder, supra. 


The Immigration Judge denied the respondent’s applications for| 

der the Immigration a nd NationalityAct£|AcC)jPu rsuant to sections I 

as statutorily barred^nes^^pticaSon^^clief from removal are not before 


[(Dili 

us on remand. 
























[(b)(6) 


the Board recently held in Matter ofZ-Z-O-, 26 I&N Dec. 586 (B1A 2015), that an Immigration 
Judge’s predictive findings of what may or may not occur in the future are findings of %^ 
which are subject to a clearly erroneous standard of review, overruling Matter of V-K-, 24^i|fe 
Dec. 500 (BIA 2008), and Matter of A-S-B-, 24 I&N Dec. 493 (BIA 2008), to the extent thatt&^ = 
held otherwise. While the Board concluded that the underlying factual findings of the 
Immigration Judge will be accepted unless they are clearly erroneous, whether or not the 
underlying facts found by the Immigration Judge meet the legal requirements for relief from 
removal will be reviewed de novo. Matter ofZ-Z-0 -, supra, at 591. 


The Immigration Judge found the respondent credible and credited his testimony that he 



_(I.J. at 6, 11-13 (December 13, 2007); I.J. at 8-9 (August 14, 

2009)). The Immigration Judge concluded that these facts, viewed along with the background 
country evidence, established that the respondent would [ 


(b) (6) 



(I.J. at 9-10 (August 


9,2009)). 

Applying the standards of review in Ridore v. Holder, supra, and Matter ofZ-Z-O-, supra, to 
the instant case, we again must vacate the Immigration Judge’s decision to grant the respondent 

As noted in our prior decision, the Immigration Judge 
clea rly etTed in finding that the respondent testified that a co-worker, similarly situated to him, 
was in China (I.J. at 8-9 (August 14, 2009)). Rather, the respond ent 

testified th at workers who do not perform their duties in an attempt to are 

‘^purpose ly and not let... go” (Tr. at 95-96). As an example, the respondent noted a 

the 

respondent poting if on e’s actions 

were perceived to be done for the purpose of(Tr. at 96). 
Contrary to the Immigration Judge’s finding, the respondent did not provide any testimony that 

or for any other reason (I J. at 8-9 (August 14, 2009)). The Immigration Judge significantly 
relied on t his clearly erroneous finding in concluding that the res pondent satisfied his burden of 
show ing a ^ China, as required for 

(IJ. at 8-9 (August 14,2009)). 

The Immigration Judge also clearly erred in finding that the summons received by the 
respondent ordered him “to appear or face danger” (I.J. at 8 (August 14, 2009)). The notices 



2 
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|). While the respondent expressed his 
there is no objective record evidence showing that [ 
in China, and, further, that I 


as de fin ed by the 
~ (9th Cir. 2001) 

packing 
that he will be 
are in 



: (9th Cir. 2010) (finding that 
J, and noting that there is no subjective 
). We disagree with the respondent’s assertion on 
a ^and 

,” who is reported to have f 



is a known unlike the respondent 

(Exhs. 6, 11). While the background country reports in the record indicate that 

h did not otherwise indicate whether the 
respondent’s and to what 

degree (Exh. 7: Appendix A). 

The Immigration Judge’s determ ination that the respondent has established his eligibility for 

significantly relied upon clearly erroneous factual findings. 
The record does not support the conclusion that the respondent has demonstrated that each step 
of the hypothetical chain of events is more likely than not to occur, and that the entire chain will 
come together to result in the 



of the respondent in particular, mg 


Chinese_ 

establish that the respondent himse lf would 
upon returning to China. 

did not provide evidence that he is [ 


(BIA _2 006). While the background country ev idence indicates that the 

, it does not adequately 

(9th Cir, 2008); 

al of{gIg^H 

, applicant 



I) 


Accordingly, we conclude that the Immigration Judge clearly erred in finding that [ 

upon his return to C hina , and the 

respondent did not establish his eligibility 

In view of the foregoing discussion, we will again vacate the Immigration 
Judge’s decision granting the respondent’s application for | 

The following order shall be entered. 


ORDER: The Immigration Judge’s decision 

I is vacated. 


granting the respondent’s application for 
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The respondent moves the Board pursuant to section 240(c)(7) of the Immigration and 
Nationality Act, 8U.S.C. § 1229a(c)(7), and 8 C.F.R. § 1003.2 to reopen his removal 
proceedings to reapply 

In our July 29, 2013, decision we dismissed his appeal horn the 
Immigration Judge’s July 9, 2012, decision which found him removable, determined that his 
application was time-barred, and denied his applications for 

The Department of Homeland Security opposes the motion. The 

motion will be denied. 



The respondent’s motion to reopen filed in February of 2016 is untimely. He does not show 

in El Salvador which are material to his 

claims. 


The respondent presents evidence that in of 2014 his younger daughter and her 

were The 

the respondent’s daughter and her cousin because 
(Motion Exhs. at 38-46). Although 

has to be at least 



(9th Cir. 2013) (in the context of | 
may matter the most). 


, the court believes 


that the | 

The respondent presents evidence that his younger daughter’s maternal uncle I 



Exhs. at 38-46). 
circumstances constitute 
Cir. 1997), amended , 



. See 

(9th Cir. 1998) (the alien’s 


(Motion 
may in some 
(9th 










maternal uncle I 


However, in this case there is no evidence that the respondent’s daughter’s 


Country conditions evidence in the record of proceeding as of the July 9, 2012, merits 
hearing included the Bureau of Democracy, Human Rights, and Labor, U.S. Dep’t of State, El 
Salvador Country Reports on Human Rights Practices 2010 (Apr. 2011) [Exh. 4] which state. 



The respondent presents recent country conditions evidence. An April 18, 2015, Los 
Angeles Times article (Motion Exhs. at 64-66) states that the of El 

Salvador are Id. at 65. An April 23, 2014, 

article (Motion Exhs. at 54-63) 
in El Salvador between 2011 and 2013. Id. at 57. This 
in El Salvador rather than 
mthere. See also the Washington Post’s 
May 17, 2015, article (Motion Exh. at 67-71) (El Salvador’s 

this year). 

Id. at 67. 



states tha 
evidence shows 


We acknowledge the respondent’s! 


to El Salvador, where conditions have 


for some years. However, the respondent does not show 

in El Salvador that are material to his claim for 



. His I 



I claim is based on the 


same facts as his | 
he is I 


claims. He does not make a prima facie showing that 
The respondent’s emergency stay 


request has been rendered moot. 

Accordingly, the following order will be entered. 
ORDER: The motion to reopen is denied as untimely. 



V Aa3d\V 


1 The respondent also claims that he 

when he lived in El Salvador. We conclude that these statements are inherently unbelievable, 
application filed on May 8, 2012, stated at 6 that he felt he was 

in that regard. He testified at his hearing that the 

to El Salvador 



had nothing to do with I 


and tha | 
(Tr. at 29,34). 
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The respondent, a native and citizen of Guatemala, appeals from the Immigration Judge’s 


July 8, 2015, decision denying his applications fori 


pursuant 


to sections 


and his request for 


of the Immigration and Nationality Act, 
The appeal will be dismissed. 


We review an Immigration Judge’s findings of fact, including findings regarding witness 
credibility, under a “clearly erroneous” standard. 8 C.F.R. § 1003.1 (d)(3)(i). We review all 
other issues, including whether the parties have met the relevant burden of proof, and issues of 
discretion, under a de novo standard. 8 C.F.R. § 1003.1 (d)(3)(ii); Ridore v. Holder, 696 F.3d 
907 (9th Cir. 2012). See also Matter ofZ-Z-O-, 26 I&N Dec. 586 (BIA 2015). 


The respondent’s claim is based 
testified that he had two uncles who worked for 
early 2000’s, and that ^ 

the respondent’s family (I.J. at 2; Tr. at 50). In 1992, 
uncles the respondent and his family believe thatHXgfH 


in Guatemala. He 
in the 1990’s through the 
those 


2; Tr. at 50-51, 55). In 1999, his family moved to | 

_|, and | 

(I.J. at 3; Tr. at 57-59). 


(I.J. at 


I, bul 


In 2001, the respondent’s cousin and one of his friends tried I 


(I.J. at 2; Tr. at 62). The respondent I 


I, and his cousin I 


(I.J. at 2; Tr. at 62). At the end of 2001, the respondent moved to Guatemala City to 
(I.J. at 2; Tr. at 63-64). In 2002, the respondent was | 


(I.J. at 2; Tr. at 67). The respondent testified that I 


the respondent was, and I 


m stated that the respondent was | 

(I.J. at 2; Tr. at 67). The respondent was | 























testified that he was I 


respondent did not 

(IJ. at 3; Tr. at 76). The respondent alleges that these 

his uncles, who 


(I J. at 2-3; Tr. at 67-69). The respondent 
|and that 

I (I-*- at 3; Tr. at 69). The 

I, but testified that he I 




to his 


We agree with the Immigration Judge's determination that the respondent is ineligible for 
based upon a file as 

the respondent was unable to establish in Guatemala affecting his 

eligibility or an application (I.J. at 6-9); 

section of the Act, We find no 

clear error in the Immigration Judge’s findings of facts related to the issue of whether the 
respondent has sufficiently established that he suffers from PTSD so as to establish 

sufficient to his application. 

The burden of proof is on the respondent to show that “any disability was directly related 
tothe^^^^H within the statutory period.” See 

(BIA 2002). The respondent in this case did not do so. Accepting the respondent’s entry date of 
2004, based on his testimony and application, which was found credible by the 

Immigration Judge, he did not file application until November 2012, almost 8 years 

after his last date of entry. While the respondent claims that he was when he 

entered the United States to his application, the only evidence that he 

since arriving in the United States, were 

indicating j fl Jfan-i| j|M| t| in 2013 when he | JFSBgBBSSfeejsB , and a 2014 1 JiHl 

when he (IJ. at 7). 


Further, while the respondent submitted a 2014 psychological evaluation from a clinical 
psychologist, who concluded that the respondent suffered from PTSD which 
to application, we agree with the Immigration Judge’s determination to 

afford this evaluation little weight (I J. at 7; Exh. 5, at 20). As indicated by the Immigration 
Judge, the respondent did not see a psychologist until ten years after his arrival in the United 
States (I J. at 7). In addition, the psychologist met with the respondent on only one occasion for 
four hours, just weeks before his February 24, 2014, hearing date, and the evaluation was 
rendered only for the apparent purpose of addressing the of the respondent’s 

application, with no follow up by the evaluating psychologist or other medical care professional 
(IJ. at 8). As also observed by the Immigration Judge, the respondent’s claimed mental 
condition has (I.J. There 

no indication in the record to show that the respondent was or that he 

was Based on this record, we do not find clear error in the Immigration 

Judge’s determination that the respondent did not submit sufficient evidence to establish that his 

directly relates to application within the 

after his arrival in 2004. See I 



The Immigration Judge also pointed out that this proposed scenario, that the respondent was so 

in Guatemala that he could not application, is 
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contradicted by his other claim of i.e., that he became too 

“discouraged” to pursue his application after contacting three notaries and two attorneys, and 
being told his case was complicated and would be expensive to pursue (I.J. at 7). As noted by 
the Immigration Judge, if the respondent was an application upon his 

arrival, that him from contacting any attorneys or 

notaries when he arrived in the United States (I J. at 8). 

The record also supports the Immigration Judge’s determination that the respondent failed to 
meet his burden in establishing so as to allow him to file his 

application (I.J. at 9). The respondent claims that | 

in m 2012, 2012, 

which mm 

to and he 

(Respondent’s Br. at 24). However, we agree with the Immigration Judge 
that in Guatemala alleged by the respondent are merely a continuation of the 

underlying basis of what he claims from Guatemala in 2004, not | 





under the Act. We find no clear 
based on her findings that the 



The respondent remains eligible for |_ 

error in the Immigration Judge’s denial of | 

respondent did not establish a sufficient |_ 

in Guatemala,” or 

(Respondent’s Br. at 26-34). We acknowledge that 
__'_ See P (9th Cir. 

IA 2014) (citing with approval prior decisions finding 

|). However, the respondent has not 

established that |_ 

in Guatemala, was or would be a 

itemala. Specifically, as there is a lack of objective evidence connecting | 

the respondent’s family 




the respondent, there is inadequate support here to conclude that the respondent 



|, with no allegation by the respondent that the 
(IJ. at 10; Tr. at 134). The only testimony 
offered by the respondent to substantiate that he was because of I 


also serves as an alternative basis to deny the respondent’s I 


claim. 
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testimony offered about that 


for his 
because of 

As also observed by the Immigration Judge, the 
raised questions about the for his 

than 

(IJ. at 12; Tr. at 67). As pointed out by the Immigration Judge, if the 
respondent was actually would have 

been insufficient and the respondent would not have (I.J. at 12). Additionally, 

according to the respondent’s own testimony. 




, undermining his claim that he was | 


because 


(Tr. at 67). 


We agree with the Immigration Judge that the respondent has not put forth evidence 


demonstrating that 
because of 
introduced evidence demonstrating that 


(I.J. at 11). Rather, the respondent has 

to the 

Guatemala, and, as pointed out by the 
Immigration Judge, some of that evidence raises an inference that some | 

jBHBHHWHHHHMHHMHHI themselves (IJ. at 11). See \ 

(9th Cir. 2010) (stating, “[a]n alien's desire to be | 

bears no I 

(noting that 


is not available to 

under the Act). 





For example, one news article submitted by the respondent mentions! 
conjunction with | 

(I.J. at 11; Exh. 4, at 35). The Immigration Judge further observed that the respondent’s 

in which 


testimony about 
the result of 


raised an inference that it was 


with no indication 
(I.J. at 11; Tr. at 124-25, 133). While the respondent testified! 



Immigration Judge the respondent’s testimony with regard to the 
and while he was able to produce 
these! 


that would substantiate his claim of I 


5-6; 11; Tr. at 131-33). In addition, the fact that the respondent’s I 



, as observed by the 
was inconsistent, 
, he failed to produce copies of 

(I.J. at 



conclusion that the 


|, consisting of 
from any consistent source undermines a 

by the 


respondent or his extended family members. See 
(BIA 2007). 


Accordingly, we find that the respondent did not establish that | 


in Guatemala, would be 
in Guatemala. The record also supports the Immigration 

does not constitute a valid 


Judge’s determination that 

(IJ. at 12). Contrary to the respondent’s argument on appeal, the 



respondent’s 
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The record also supports the Immigration Judge’s determination that the respondent did not 
demonstrate that the Guatemala 

LT^nVAsobsCTvedbydielmmig^ionJudgejdier^pondentsubmittednewsarticles 
about the 

and the respondent testified that 
(I.J. at 13). Based on the foregoing we find that the respondent did not establish eligibility for 


under section I 


of the Act. 


Finally, we conclude that the Immi 
respondent has not demonstrated that 


tion Judge did not clearly err in finding that the 



erroneous 
events, for 



Evidence 
that 


(I.J. at 15-17). See 

(9th Cir. 2012) (ruling that the Board reviews under the “clearly 
standard the Immigration Judge’s d eterminat ions regardin^likelihood of future 
of eligibilit y for relief under ^^^|); |jm 

■■■■■(9th Cir. 
Guatemala is insufficient to demonstrate 
of the respondent. The 

respondent has not presented any persuasive arguments onappealthatwouldcause us to reverse 
the Immigration Judge’s denial of his application for (Respondent’s 

Br. at 42-45). We therefore affirm the Immigration J udge’s decision denying the respondent’s 
application for| 


The following order will be entered. 
ORDER: The appeal is dismissed. 
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IN REMOVAL PROCEEDINGS 
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ORDER: 


FEB 1 2 2015 


The respondent’s timely filed motion is denied. Notwithstanding the alleged ineffective 
assistance of counsel claim, the respondent has not sufficiently shown patent error or prejudice 
resulting from the alleged deficient performance. See Matter of Assaad, 23 I&N Dec. 
553 (BIA 2003); Matter of Lozada, 191&N Dec. 637 (B1A 1988), aff'd 857F.2d 
10 (IstCir. 1988); Rabiu v. INS, 41 F.3d 879 882 (2d Cir. 1994). Aside from other matters, the 
evidence proffered along with the pending motion does not sufficiently (a) address the 
Immigration Judge’s concerns over the respondent’s and her witness’s credibility; (b) 
demonstrate the respondent’s statutory eligibility for adjustment of status, i.e., either that she was 
inspected and admitted or that she is a beneficiary of an approved visa petition that was filed on 
or before April 30, 2001; (c) demonstrate that the respondent possesses the requisite 10 years of 
continuous physical presence for purposes of demonstrating her eligibility for cancellation of 
removal; (d) establish an exception to the 1-year filing deadline for purposes of demonstrating 
the res pondent’s eligibility for asylum; o r (e) make a prima facie showing that the re spondent 

as that term is defined by regulation. See 
The respondent has not presented persuasive arguments that consideration of 
the proffered evidence, and further claims relating to her asserted eligibility for the 
abovementioned forms of relief. 


would 



On this record, the respondent has not sufficiently demonstrated that further hearings are 
warranted. Nor has he identified an exceptional situation that would warrant reconsideration of 
the prior Board decisions in this case or reopening of these proceedings under the Board’s 
discretionary sua sponte authority. Accordingly, the respondent’s motion is denied. 


CLP P c— 

FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 


Date: 

JAN - 5 2015 


APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Eduardo A. Masfener, Esquire 
APPLICATION: Administrative closure 

The respondent, a native and citizen of El Salvador, has appealed from the Immigration 
Judge’s decision, dated June 12,2015, pretermitting his application for suspension of deportation 
under former section 244 of the Immigration and Nationality Act, and granting him voluntary 
departure under section 240B of the Act, 8 U.S.C. § 1229c. The Department of Homeland 
Security (DHS) did not file a brief in opposition to the appeal. During pendency of the appeal, 
the respondent filed a motion to administratively close his proceedings. The respondent’s appeal 
will be dismissed and his motion denied. 

We review Immigration Judges’ findings of fact for clear error, but questions of law, 
discretion, and judgment, and all other issues in appeals, de novo. See 8 C.F.R. 
§§ 1003.1(dX3)(i),(ii). 

The respondent argues on appeal that the Immigration Judge erred in failing to consider 
impermissible retroactivity when he determined that the respondent was not eligible for 
suspension of deportation under former section 244 of the Act (Respondent’s Brief at 5). The 
respondent entered the United States without inspection in 1989 and approximately 3 years later 
was convicted of assault with intent to murder in 1992 (I.J. at 1-2). like DHS initiated removal 
proceedings against the respondent through service of a Notice to Appear in 2012 (Exh. 1). The 
law has significantly changed since the time the respondent entered the United States and the 
time when he acquired his conviction; for example, suspension of deportation was eliminated 
and replaced with the more restrictive cancellation of removal under section 240A of the Act, 
8 U.S.C. § 1229b, pursuant to Congress’s enactment of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (IIRIRA), Pub.L. No. 104-208, 110 Stat. 3009, 3546. See 
Costa v. I.N.S., 233 F.3d 31, 33 (1st Cir. 2000). Suspension of deportation is not available to 
those placed in removal proceedings after the enactment date of IIRIRA. Id However, contrary 
to the respondent’s argument on appeal, there is no impermissible retroactivity problem when 
considering the respondent’s eligibility for suspension of deportation. The respondent could not 
have detrimentally relied upon the availability of suspension of deportation at the time of his 
1992 conviction as he was not eligible for that relief then. C.f. St Cyr v. I.N.S ., 533 U.S. 289 
(2001) (finding pre-IIRIRA waiver under former section 212(c) of the Act should still be 
available to those who detrimentally relied upon the availability of the waiver at the time of a 
conviction). To have been eligible for suspension of deportation, the respondent must have 
accrued 10 years of continuous physical presence in the United States after commission of the 
crime that rendered him deportable; thus the respondent was not eligible for suspension of 
deportation at the time of his conviction, but would have had to accrue ten more years in the 














United States after the conviction. See 8 C.F.R. § 1240.65(c)(1). 1IRIRA eliminated suspension 
of deportation only 5 years after the respondent committed his crime. Thus, the respondent is not 
eligible to apply for suspension of deportation as he is in removal proceedings; there is no issue 
of impermissible retroactivity in that determination as the respondent was never eligible for 
suspension of deportation. 

The respondent seeks administrative closure of his proceedings, stating through counsel that 
he is currently being held without bail in state custody upon being transferred out of the custody 
of Immigration and Customs Enforcement (ICE). In Matter of Avetisyan, 25 I&N Dec. 688 
(BIA 2012) we found that, in determining whether administrative closure of proceedings is 
appropriate, an Immigration Judge or this Board should weigh all relevant factors including, but 
not limited to (1) the reason administrative closure is sought, (2) the basis for any opposition to 
administrative closure, (3) the likelihood the respondent will succeed on any petition, 
application, or other action he or she is pursuing outside of removal proceedings, (4) the 
anticipated duration of the closure, (5) the responsibility of either party, if any, in contributing to 
any current or anticipated delay, and (6) the ultimate outcome of removal proceedings when the 
case is recaiendared before the Immigration Judge or the appeal is reinstated before the Board. 
We note that the DHS has not filed an opposition to the request for administrative closure; 
however, we find that administrative closure is not appropriate in this case. The respondent has 
not explained why being in state custody would necessitate administrative closure of his 
immigration proceedings. Additionally, the respondent has offered no information regarding the 
anticipated duration of the closure or what the impact the respondent’s criminal matter may have 
on his immigration proceedings. Accordingly, we do not find administrative closure would be 
appropriate in this case. 

Effective January 20, 2009, an Immigration Judge who grants an alien voluntary departure must 
advise the alien that proof of posting of a bond with the DHS must be submitted to the Board of 
Immigration Appeals within 30 days of filing an appeal, and that the Board will not reinstate a period 
of voluntary departure in its final order unless the alien has timely submitted sufficient proof that the 
required bond has been posted. 8 C.F.R. § 1240.26(cX3). See Matter of Gamero, 25 I&N Dec. 164 
(BIA 2010). The Immigration Judge provided the respondent with the required advisals and granted 
the respondent a 60-day voluntary departure period, conditioned upon the posting of a $500.00 bond. 
The record before the Board, however, does not reflect that the respondent submitted timely proof of 
having paid that bond. Therefore, the voluntary departure period will not be reinstated, and the 
respondent will be removed from the United States pursuant to the Immigration Judge's alternate 
order. 

In light of the foregoing, the following order will be entered. 

ORDER: The respondent’s appeal is dismissed. 
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| - Hartford, CT 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Mike Sethi, Esquire 


SEP-4 2015 


CHARGE: 


Notice: Sec. 212(aX6)(C)(i), I&N Act [8 U.S.C. § 1182(a)(6XC)(i)] - 

Fraud or willful misrepresentation of material fact 
(not sustained) 

Sec. 212(aX7XA)(iXI) } I&N Act [8 U.S.C. § 1182(a)(7)(AXiXDl * 

Immigrant - no valid immigrant visa or entry document 
(sustained) 


APPLICATION: 


[(b)(6) 


This case was last before the Board on March 21, 2014, when we dismissed the respondent’s 

ilication for 
of the Immii 
and her request for j 
2015, the United States Court of 




Appeals for the Second Circuit (“Second Circuit”) vacated the Board’s decision, reopened 
proceedings, and remanded the case pursuant to the parties’ joint stipulation for reconsideration 
of the respondent’s applications. The appeal will be dismissed. 


In its order, the Second Circuit remanded the case for reconsideration of whether the 
respondent’s | 

Guatemala is leg ally cognizable in light of our interveni ng precedent in 

(BIA 2014), and our recent decisions i n^^^^^J_ 

(BIA 2014), and (BIA 2014). The court noted that the 

Board should consider the factual findings of the Immigration Judge, including his findings 


regarding | 

(b)(6) 

1 



, in view of these decisions. 



The respondent’s application was filed after May II, 2005 (Exh. 4). Her claim is 

therefore subject to the statutory amendments made by the REAL ID Act of 2005. Matter of 
S-B -, 24 I&N Dec. 42 (BIA 2006). 













(b)(6) 


We review findings of fact, including credibility determinations and (in the Circuit in which 
this case arises) determinations as to the likelihood of future events, under the “clearly erroneous” 
standard. See Hui Lin Huang v. Holder, 677 F.3d 130 (2d Cir. 2012); Matter ofZ-Z-O -, 26 I&N 
Dec. 586 (BIA 2015); Matter ofS-H-, 23 I&N Dec. 462 (BIA 2002). We review all other issues 
under a de novo standard. See 8 C.F.R. § 1003.1 (d)(3Xii)* 


The REAL ID Act has amended the burden of proof for applicant s. “To establish 

that the applicant is a QJSV within the meaning of [section^^ji^^B of the Act), the 

applicant must establish that | _ 

_the applicant.’ 

Section of the Act; see also 

(BIA 2007). 


The respondent, a native and citizen of Guatemala, testified that she wasffi 



did not 

(I.J. at 2-4; Exh. 4; T r. at 29). The respondent next j 
2010, and explained thatH S _ 

Exh. 4; Tr. at 29, 43-44). Consequently, she^m the United States 
Exh. 4; Tr. at 26, 34). 


1(1J. at 3-4; 
2011 (I J- at 4; 


In 

individual case, 41 
constitute 


|, the Board held that, depending on the facts and evidence in an 

__^i^nav 

that forms the basis of a claim for or 

An applicant for based on 



The essence of 


is that it allows 


sufficiently discrete manner so as to 


to be accurately de scribed in a 

. See 



does not preclude it from being 
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considered a we agree with the Immigration Judge that 

described by the respondent lacks 

of the Guatemalan population (T.J. at 6) . See _ 

|. Unlike^^^^Jdefinedln 
[^the^this case is not limited by the 
terms described by the respondent 

fails because is too amorphous (I.J. at 6). 

Although the background evidence indicates that [ 
in Guatemala, the respondent has not established that fg|y] 

or 


(l.J. at 5-6; Exhs. 4, 5). Id. Instead, 
distinct from any notions that ( 

Accordingly, there is no[ 


quite 
| (I J. at 6). 



Moreover, 

respondent has not demonstrated 

within Guatemala or are 
(l.J. a t 6-7). 
from 

Although the respondent was 
held that 


I does not 



Guatemala at large 
This case is distinguishable 


in Gu atemala, the Second Cir cuit has 
exist indep endent and the 

(2d 

_was 

| purposes). 



(BIA 1985). Consequently, we conclude that the 
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respondent has not established that 



In ^ > not entitled to a presumption that she 

^id no clear error in the Immigration Judge’s fact¬ 
finding regarding the events the n |n mill nl «ill I.I in n to Guatemala, and 

agree that there is insu fficient evidenc e that 

(I.J. at 7). See 

Immigration Judge’s predictions regardingthe|^^^^^^^^^^^^^^^B are factual 
findings entitled to deference under the clearly erroneous standar d). Inas much as the respondent 
has not met the burden necessary to establish her eligibility for it follo ws tha t she has 

also not satisfied the See jgfjg§^ 

■■■■■■■^^^^^■(1984). Finally, we conclude that the respondent hm 
not shown that the Immigr ation Judge clearly erred in finding insufficient evidence in the record 
to establish that she a by or with 



Consequently, she has not 


met her burden of proof to establish 


Accordingly, the following order will be entered. 
ORDER: The respondent’s appeal is dismissed. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Mun Su Park, Esquire 
APPLICATION: Reopening; stay of removal 


MAR - 2 2016 


On May 14, 2015, the Board upheld an Immigration Judge’s decision finding the respondent 
removable to the Philippines, and denied a motion to remand. According to our records, the 
respondent attempted to file her first motion to reopen this matter for further proceedings on 
June 11, 2015. However, that filing was rejected for procedural defects because it was 
erroneously filed on a Notice of Appeal from a Decision of an Immigration Judge (Form EOIR- 
26). The respondent filed the instant pending motion to reopen on November 23, 2015, with an 
accompanying request for a stay of removal. The motion, to which the Department of Homeland 
Security (DHS) has not responded, will be denied. 

The respondent alleges that reopening is warranted due to the ineffective assistance of former 
counsel, Pamela Brown Blackburn, Esquire, who represented her on appeal before the Board and 
who attempted, unsuccessfully, to file her first motion to reopen before the Board. The 
respondent faults Blackburn for failing to submit an appeal brief challenging the Immigration 
Judge’s decision before we issued our May 14, 2015, decision, and also for not complying with 
Board procedures in filing the first motion to reopen. The respondent vaguely avers that 
“without the ineffective assistance of counsel, she could have subsequently been granted for a 
relief from removal.” (Respondent’s Combined Motion to Reopen and Motion for Stay at 5). 

The respondent further argues that we shoul d reopen and adminis tratively close these 
proceedings based on her potential eligibility for before United States 

Citizenship and Immigration Services (USCIS). (Respondent’s Combined Motion to Reopen 
and Motion for Stay at 6). Finally, she appears to argue that reopening and administrative 
closure is warranted based on general humanitarian concerns. (Id ). 

The instant motion is untimely because it was filed more 90 days after the entry of our 
May 14, 2015, decision. See section 240(c)(7)(C)(i) of the Immigration and Nationality Act, 
8 U.S.C. § l229a(c)(7XC)(i); 8 C.F.R. § 1003.2(c)(2). The respondent has failed to demonstrate 
that any of the statutory or regulatory exceptions to the general 90-day time limitation on 
motions to reopen apply to her case. 

Moreover, even if we were to deem the instant motion timely under the doctrine of equitable 
tolling, we still would find no basis to reopen these proceedings. See generally Iturribarria v. 
INS, 321 F.3d 889, 897 (9th Cir. 2003) (holding that equitable tolling will be applied where the 









KbM6) 


alien is prevented from timely filing a motion by deception, fraud, or error so long as the alien 
acted with due diligence in discovering the deception, fraud, or error). 


To the extent that the respondent seeks reopening based on Blackburn's former actions or 
inactions, we discern no prejudice, such that reopening of these proceedings would be warranted. 
See, e g., Ortiz v. INS, 179 F.3d 1148, 153 (9th Cir. 1999) (finding that prejudice must be shown 
for a due process challenge and that prejudice is found when the performance of counsel was so 
inadequate that it may have affected outcome); see also Maraviila v. Ashcroft, 381 F.3d 855,858 
(9th Cir. 2004) (an alien can show prejudice where counsel’s performance ‘"may have affected 
the outcome of the proceedings”). 

In Rojas-Garcia v. Ashcroft, 339 F.3d 814, 826 (9th Cir. 2003), the Ninth Circuit held that an 
alien failed to show prejudice when he could not “show that his admissibility arguments might 
have been successful on appeal to the BIA.” Since prejudice had not been shown, the court 
rejected an ineffective assistance of counsel claim in that case and upheld the Board's summary 
dismissal of the appeal even though counsel failed to file a brief or statement of reasons for the 
appeal. 1 

Here, like the alien in Rojas-Garcia, the respondent has not meaningfully shown that, had 
Blackburn filed an appeal brief from the Immigration Judge’s decision, the outcome of the 
proceedings may have been different. The respondent's motion, which does not include a 
proposed appellate brief or offer the arguments that would be contained in a brief, does not 
persuade the Board that the Immigration Judge's decision was incorrect or could have been 
overturned on appeal if Blackburn had filed a brief. It also fails to show that the respondent 
could establish that she is not removable, or that she is eligible for any relief from removal, in a 
reopened hearing. 

Moreover, the respondent has not shown that she sustained prejudice from Blackburn's 
misfiling of her first motion to reopen. While Blackburn erroneously submitted that filing, the 
respondent has not shown that any proper filing of that motion may have resulted in the 
reopening of these proceedings. 

In view of the foregoing, we find no basis to reopen these proceedings based on an any 
alleged ineffective assistance of former counsel. We also decline to reopen and administratively 
close these proceedings. Administrative closure is an administrative convenience that removes 
cases from the calendar and does not result in a final order. See Matter of Avetisyan, 25 I&N 


1 The Rojas-Garcia decision distinguished Dearinger ex rel. Volkova v. Reno , 232 F.3d 1042 
(9th Cir. 2000), in which the court recognized an ineffective assistance of counsel claim where 
the alien's attorney failed to file a timely notice of appeal, resulting in summary dismissal of the 
appeal. Dearinger found a rebuttable presumption of prejudice, acknowledging that the alien was 
required to demonstrate a “plausible ground for relief to justify reopening for ineffective 
assistance of counsel. Id. at 1046. The alien met that standard. 


2 





Dec. 688 (BIA 2012): Matter of Lopez-Barrios, 20 l&N Dec. 203 (BIA 1990). Because a final 
removal order has already been entered in this case, administrative closure is not appropriate. 2 

Finally, we do not find exceptional circumstances that would warrant reopening pursuant to 
our discretionary sua sponte authority under 8 C.F.R. § 1003.2(a). See Matter of J-J-, 21 I&N 
Dec. 976, 984 (BIA 1997). Accordingly, the following orders will be entered. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The request for a stay of removal is denied as moot. 



from USCIS, she 


We further note that if the respondent receives an approved | 
may file a motion to reopen seeking to terminate removal proceedings under 8 C.F.R. 
§ 214.14(c)(5)(i). Moreover, any request for the favorable exercise of prosecutorial discretion or 
for general humanitarian relief from removal should be raised directly with the DHS. 
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The respondent, a native and citizen of Mexico, has appealed from the Immigration Judge’s 
decision dated May 6, 2015. The appeal will be dismissed. The respondent’s request for oral 
argument is denied. See 8 C.F.R. § 1003.1(e)(7). 

We review the findings of fact made by the Immigration Judge, including the questions of 
credibility, under a “clearly erroneous” standard. 8 C.F.R. § I003.1(d)(3)(i). We review 
questions of law, discretion, and judgment under a de novo standard. 8 C.F.R. § 1003.1(d)(3)(ii). 

At a hearing on January 4, 2012, the respondent indicated that she intended to file an 
application for cancellation of removal under section 240A(b)(l) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229b(b)(l), and that Form 1-130 a visa petition will also be filed on 
her behalf (Tr. at 13-14). Upon the Immigration Judge’s instruction, the respondent received a 
copy of the Department of Homeland Security (DHS) biometric instructions (I.J. at 2; Tr. at 16; 
Exh. 2). The Immigration Judge directly instructed the respondent: 

You are required to comply with all the biometric notice, including where you file 
your application, how you file your application ... and. more importantly to the 
court, you have to have your fingerprints taken, so they’re current within 15 
months of your individual hearing, and no later than 90 days before your 
individual hearing. If you fail to do any of the above, I will find that you’ve 
abandoned relief under the Act, dismiss your application for failure to prosecute, 
unless you can prove to the court that it was through no fault of your own that you 
failed to comply with my order. Do you understand? [Tr. at 16.] 

The respondent has admitted, and does not deny, that she understood these instructions (I.J. 
at 2; Tr. at 39). 1 The respondent thereafter had two master hearings, on January 25, 2012, and 
April 18, 2012, during which she submitted her application for cancellation of removal, along 


1 We note that the respondent has lived in this country since she was ^ years of age and 
speaks English (Tr. at 34), and she has been represented by the same counsel throughout these 
proceedings. 









with documents showing that her biometrics were taken in January 2012 (Exh. 3). The 
respondent’s individual hearing was set for April 3, 2014 (Tr. at 32). Subsequently, on 
November ]0, 2013, the Immigration Court sent a Notice of Hearing both to the respondent and 
her counsel, advising that the individual hearing was rescheduled to May 6,2015. 2 

When respondent appeared with her counsel at the May 6, 2015, hearing, however, the 
respondent had not have her biometrics taken since 2012, thus her last biometrics were not taken 
within 15 months of the hearing as instructed by the Immigration Judge (Tr. at 35, 37). 3 Counsel 
explained that the respondent’s case was “continued out a year and I think that ended up being an 
oversight because my client separated from her husband during that period of time and moved” 
and had other difficulties in her personal life (Tr. at 38). Counsel argued that the difficulties in 
the respondent’s personal life and her confusion constituted “good cause” for continuance of her 
case (Tr. at 43-44). The respondent stated, as a reason for not having the biometrics updated, “I 
thought I was going to receive a letter of some sort like I did the first time ... like a date for me 
to ,.. show up for the biometrics” (Tr. at 45). The Immigration Judge pointed out that the 
instructions stated that the alien w’ould receive an appointment to visit the application support 
center by taking the first step of sending something to the Service Center, and the Immigration 
Judge never stated to her that there would be some type of automatically generated renewal 
notice (Tr. at 45). The Immigration Judge therefore deemed the respondent’s application for 
relief abandoned. The Immigration Judge found that the respondent did not show “good cause” 
for a further continuance, and ordered her removed (I.J, at 7). 

On appeal, the respondent argues that the Immigration Judge erred in finding that the 
respondent’s application for cancellation of removal was abandoned based on her failure to have 
the biometrics updated. The respondent also argues that the Immigration Judge erred in denying 
a further continuance. 

The respondent argues that she misunderstood the Immigration Judge’s instructions at the 
January 4, 2012, hearing and believed that, after the initial fingerprinting, the DHS would 
schedule any additional fingerprinting by sending her a new biometrics packet (Resp. App. Brief, 
at 1). She also argues that this oversight was due to the problems she experienced in her 
personal life {id.). 

Even if w'e were to accept that the respondent in fact believed that, after she complied with 
her initial biometrics, she would receive further instructions and a new packet, the respondent 
fails to explain the basis of such belief, or which part of the Immigration Judge’s January 4, 2012, 
instructions would cause her to form such a belief. As noted above, the Immigration Judge 
clearly stated that the respondent should ensure that her fingerprinting was done within 15 


2 The brief refers to the May 6, 2015, hearing as a master hearing {sea. e.g., Resp. App. Brief, 
at 1). However, as the counsel acknowledged, the May 6, 2015, hearing was an individual 
hearing, and was clearly noted as an individual hearing on the Notice of Hearing (Tr. at 38-39). 

3 The respondent’s case was assigned to a different Immigration Judge at her individual 
hearing after a change of venue. However, this will not affect our decision. 
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months, but no later than 90 days, before her individual ItcSa&g date (Tr. at 16). The biometric 
instructions received by the respondent, a copy of included in the record, stated 

that, "After the 5 items [i.e., application form, fee, 3r£ SCefved at the USCIS Texas Service 
Center, you will receive” a fee receipt notice and a uSClS aotiee with instructions to appear for 
an appointment (Exh. 2). Therefore, the instructions showed that the respondent had to initiate 
the process by filing an application and other documents, and did not state that she would 
automatically receive a renewal packet. The respondent in fact complied with these instructions 
by filing the application and other required documents, and completed her initial biometrics in 
January 2012. The respondent has not explained on what basis she would form a belief that she 
would receive a renewal notice. While we are sympathetic to the personal and marital 
difficulties the respondent experienced since her 2011 marriage, they are not sufficient reasons 
for not complying with the Immigration Judge’s explicit instructions to keep the biometrics 
updated. 

The respondent also relies on Matter of D-M-C-P-, 26 I&N Dec, 644 (BIA 2015), and argues 
that the Immigration Judge erred as a matter of law in finding that the respondent abandoned her 
relief. In that case, the Board held that it is improper to deem an application for relief abandoned 
based on the applicant’s failure to comply with the biometrics filing requirement where the 
record does not reflect that the applicant received notification advisories concerning that 
requirement, was given a deadline for submitting the biometrics, and was advised of the 
consequences of his or her failure to comply. Id. at 647-50; see also 8 C.F.R. §1003.47. 

However, in this case the Immigration Judge did provide, as noted above, notification 
advisories concerning the biometrics filing requirement, including the need to keep the 
biometrics updated, as stated in Matter of D-M-C-P- (Tr. at 16). Contrary to the respondent’s 
suggestion, neither Matter of D-M-C-P- nor the regulation requires that the Immigration Judge or 
the DHS ensure that the biometrics are updated, by sending further notifications or a new date 
for biometrics (Resp. App. Brief, at 8). Rather, as provided in the instructions for the biometrics, 
a date would be set up after an alien files an application for biometrics. Based on the above, we 
uphold the Immigration Judge’s decision finding that the respondent is deemed to have 
abandoned her application for relief by failing to submit updated biometrics. 4 

As to the denial of continuance, the regulation provides that an Immigration Judge may grant 
a motion for continuance for “good cause shown.” 8 C.F.R. § 1003.29. A decision to grant or 
deny a request for continuance is within the Immigration Judge’s sound discretion, and will not 
be overturned on appeal unless it is shown that the respondent was denied a full and fair hearing. 
Matter of Perez-Andrade, 19 I&N Dec. 433, 434 (BIA 1997). In addition, the respondent must 


4 The respondent suggests that the time gap between the January 4, 2012, hearing and May 6, 
2015, hearing may have been a factor in her failure to have the biometrics updated, as her case 
was continued from an initial individual hearing date of April 3, 2014, to the actual date of 
May 6, 2015. However, the last time the respondent’s biometrics were taken was January 2012, 
already more than 15 months before the April 3, 2014. Furthermore, the notice of the May 6, 
2015, hearing was issued on November 10, 2013, providing sufficient time for the respondent to 
comply with the biometrics requirement. 
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show actual prejudice or harm from the denial of continuance. Matter of Sibrun, 181&N 
Dec. 354, 356-57 (BIA 1983). Therefore, we will review de novo the Immigration Judge’s 
denial of the respondent’s request for continuance under these standards. 

The respondent argues that her misunderstanding about the renewal process for biometrics 
and the personal and marital problems she experienced constitute good cause for a further 
continuance (Resp. App. Brief, at 9). As we uphold the Immigration Judge’s decision finding 
that the respondent is deemed to have abandoned her application for relief despite these 
arguments, they do not constitute “good cause” for continuance of the respondent’s case. In 
addition, as noted by the Immigration Judge, the respondent did not file a motion to continue at 
least 2 weeks before her scheduled hearing date as required in the Immigration Court Practice 
Manual (I.J. at 7). 5 Based on the above, we uphold the Immigration Judge’s denial of further 
continuance, and we will dismiss the respondent’s appeal. 

The Immigration Judge granted the respondent a 60-day voluntary departure period, 
conditioned upon the posting of a voluntary departure bond in the amount of $500 to the DHS 
within five business days from the date of the order (I.J. at 7-8). The record reflects that the 
respondent submitted timely proof of having paid the voluntary departure bond. Accordingly, 
the period of voluntary departure will be reinstated. Based on the above, the following orders 
will be entered. 

ORDER: The respondent’s appeal is dismissed. 

FURTHER ORDER: Pursuant to the Immigration Judge’s order and conditioned upon 
compliance with conditions set forth by the Immigration Judge and the statute, the respondent is 
permitted to voluntarily depart the United States, without expense to the Government, within 60 
days from the date of this order or any extension beyond that time as may be granted by the DHS. 
See section 240B(b) of the Act, 8 U.S.C. § 1229c(b); see also 8 C.F.R. §§ 1240.26(c), (f). In the 
event the respondent fails to voluntarily depart the United States, the respondent shall be 
removed as provided in the Immigration Judge’s order. 

NOTICE: If the respondent fails to voluntarily depart the United States within the time 
period specified, or any extensions granted by the DHS, die respondent shall be subject to a civil 
penalty as provided by the regulations and the statute and shall be ineligible for a period of 10 
years for any further relief under section 240B and sections 240A, 245,248, and 249 of the Act. 
See section 240B(d) of the Act. 

WARNING: If the respondent files a motion to reopen or reconsider prior to the expiration 
of the voluntary departure period set forth above, the grant of voluntary departure is 


5 The respondent’s counsel states that he only learned about the respondent’s failure to submit 
updated fingerprinting on the day of the hearing (Resp. App. Brief, at 1). Counsel stated that 
“it’s something I should have probably followed up on as well” (Tr. at 39). However, the 
respondent has not argued that ineffective assistance of counsel was a reason for her failure to 
keep the biometrics updated. Therefore, we will not consider this issue. 
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automatically terminated; the period allowed for voluntary departure is not stayed, tolled, or 
extended. If the grant of voluntary departure is automatically terminated upon the filing of a 
motion, the penalties for failure to depart under section 240B(d) of the Act shall not apply. See 
8C.F.R. § 1240.26(e)(1). 

WARNING: If, prior to departing the United States, the respondent files any judicial 
challenge to this administratively final order, such as a petition for review pursuant to section 
242 of the Act, 8 U.S.C. § 1252, the grant of voluntary departure is automatically terminated, and 
the alternate order of removal shall immediately take effect. However, if the respondent files a 
petition for review and then departs the United States within 30 days of such filing, the 
respondent will not be deemed to have departed under an order of removal if the alien provides 
to the DHS such evidence of his or her departure that the Immigration and Customs Enforcement 
Field Office Director of the DHS may require and provides evidence DHS deems sufficient that 
he or she has remained outside of the United States. The penalties for failure to depart under 
section 240B(d) of the Act shall not apply to an alien w’ho files a petition for review, 
notwithstanding any period of time that he or she remains in the United States w'hile the petition 
for review is pending. See 8 C.F.R. § 1240.26(i). 



FOR THE BOARD 
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The respondent, a native and citizen of Guatemala, appeals the Immigration Judge’s 



Department of Homeland Security (“DHS”). We will dismiss the appeal. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. 1003.1(d)(3)(ii). The Immigration Judge found the respondent was credible. 
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1 We note that the Immigration Judge did grant the respondent the minimal relief of voluntary 
departure, and the DHS did not appeal from this. The respondent has filed proof that he posted 
the requisite voluntary departure bond; therefore, we will reinstate the grant of voluntary 
departure. 
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Accordingly, the following orders will be entered. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: Pursuant to the Immigration Judge’s order and conditioned upon 
compliance with conditions set forth by the Immigration Judge and the statute, the respondent is 
permitted to voluntarily depart the United States, without expense to the Government, within 
60 days from the date of this order or any extension beyond that time as may be granted by the 
DHS. See section 240B(b) of the Act, 8 U.S.C. § 1229c(b); see also 8 C.F.R. §§ 1240.26(c), (f). 
In the event the respondent fails to voluntarily depart the United States, the respondent shall be 
removed as provided in the Immigration Judge’s order. 

NOTICE: If the respondent fails to voluntarily depart the United States within the time 
period specified, or any extensions granted by the DHS, the respondent shall be subject to a civil 
penalty as provided by the regulations and the statute and shall be ineligible for a period of 
10 years for any further relief under section 240B and sections 240A, 245, 248, and 249 of the 
Act. See section 240B(d) of the Act. 

WARNING: If the respondent files a motion to reopen or reconsider prior to the expiration 
of the voluntary departure period set forth above, the grant of voluntary departure is 
automatically terminated; the period allowed for voluntary departure is not stayed, tolled, or 
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extended. If the grant of voluntary departure is automatically terminated upon the filing of a 
motion, the penalties for failure to depart under section 240B(d) of the Act shall not apply. See 
8 C.F.R. § 1240.26(eXl). 

WARNING: If, prior to departing the United States, the respondent files any judicial 
challenge to this administratively final order, such as a petition for review pursuant to section 
242 of the Act, 8 U.S.C. § 1252, the grant of voluntary departure is automatically terminated, and 
the alternate order of removal shall immediately take effect. However, if the respondent files a 
petition for review and then departs the United States within 30 days of such filing, the 
respondent will not be deemed to have departed under an order of removal if the alien provides 
to the DHS such evidence of his or her departure that the Immigration and Customs Enforcement 
Field Office Director of the DHS may require and provides evidence DHS deems sufficient that 
he or she has remained outside of the United States. The penalties for failure to depart under 
section 240B(d) of the Act shall not apply to an alien who files a petition for review, 
notwithstanding any period of time that he or she remains in the United States while the petition 
for review is pending. See 8 C.F.R. § 1240.26(i). 
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IN REMOVAL PROCEEDINGS 


MOTION 

ON BEHALF OF RESPONDENT: Manuel Rios, Esquire 

ON BEHALF OF DHS: Ryan A. Kahler 

Assistant Chief Counsel 

APPLICATION: Reopening; stay of removal 

This matter was last before the Board on April 30, 2015, when we upheld an 
Immigration Judge’s decision denying the respondent’s motion to continue proceedings. 1 On 
July 29,2015, the respondent filed his first timely motion to reopen, which includes a request for 
a stay of removal. The Department of Homeland Security (“DHS”) has filed an opposition to the 
motion. The motion will be denied. 

A motion to reopen must be accompanied by material and previously unavailable evidence 
that establishes prima facie eligibility for relief. See section 240(c)(7)(B) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7)(B); 8 C.F.R. § 1003.2(c)(1); Matter of Coelho, 
20 I&N Dec. 464 (BIA 1992). The evidence the respondent submitted with the instant motion 
does not indicate that reopening to pursue relief from removal is warranted. 

It is undisputed that in 2011, the respondent was convicted of solicitation to commit delivery 
of methamphetamine in violation of Wash. Rev. Code Ann. §§ 9A.28.030, 69.50.401(1), (2)(b) 
(2008) (Respondent’s Motion to Reopen, Tab F at 148). It is also undisputed that the respondent 
was originally sentenced to 10 months of imprisonment and that he actually served more than 
one hundred and eighty days in prison (Exh. 3; Respondent’s Brief at 3). 

The instant motion is accompanie^b^evidence that on 2015, a judge in the 

Superior Court of Washington for^^^^^^^| resentenced tn^espondent to 179 days of 
confinement nunc pro tunc, with credit given for time served (Respondent’s Motion to Reopen, 
Tab F at 151). The respondent asserts that due to this modification, which was issued after the 
Immigration Judge entered a final order of removal in 2013, he is now statutorily eligible for 
cancellation of removal under section 240A(b)(l) of the Act, 8 U.S.C. § 1229b(b)(l), as he is no 
longer barred for failure to show the requisite good moral character (Respondent’s Motion to 
Reopen at 4-7). See section 101(f)(7) of the Act, 8 U.S.C. § 1101(f)(7) (excluding from the 
definition of good moral character “one who during such period has been confined, as a result of 


1 There was no indication that the respondent was eligible for any form of relief when he 
appeared before the Immigration Judge and he declined to pursue voluntary departure (Tr. at 3). 






t 


conviction, to a penal institution for an aggregate period of one hundred and eighty days or 
more.. 

However, the plain language of section 101(f)(7) of the Act indicates that Congress intended 
to apply the actual period of confinement served by an alien pursuant to a lawful sentence in 
determining whether an alien meets the aggregate period of 180 days. See 
Garcia-Mendoza v. Holder , 753 F.3d 1165, 1169 (10th Cir. 2014) (deferring to the Board’s 
conclusion that the alien’s actual confinement for more than 180 days precluded him from 
cancellation of removal, despite a subsequent court order resentencing him to 166 days, as 
section 101(f)(7) of the Act focuses on the actual period of confinement and does not reference 
the ordered term of imprisonment) (persuasive authority); see generally 
Matter of Gantus-Bobadilla, 13 I&N Dec. 777, 780 (BIA 1971) (“Section 101(f)(7) of the Act, 
as a matter of law, bars a finding of good moral character where there has been actual 
confinement for a period of one hundred and eighty days.”), rev’d on other grounds. 
Matter of Franklin, 20 I&N Dec. 867 (BIA 1994); Matter of Piroglu, 17 I&N Dec. 578, 580 
(BIA 1980) (noting that the rationale behind section i 01(f)(7) of the Act was that a person who 
has served a jail term of a specified length is not entitled to special exemptions from the penalties 
of the immigration laws). Section 101(a)(48)(B) of the Act serves as a point of comparison. 
Unlike section 101(f)(7) of the Act, the language of section 101(a)(48)(B) of the Act emphasizes 
the term of imprisonment to which an alien was ordered to serve by the court, regardless of any 
suspensions of the imposition or how the sentence was actually carried out. See 
Alberto-Gonzalez v. INS, 215 F.3d 906, 909 (9th Cir. 2000); Matter ofS-S-, 21 I&N Dec. 900, 
902 (BIA 1997). 

In the instant matter, the respondent actually spent more than 180 days in prison pursuant to a 
then-existing lawful sentence as a result of his conviction. As such, the respondent is unable to 
demonstrate the requisite good moral character. See section 101(f)(7) of the Act; 
Garcia-Mendoza v. Holder, supra\ Matter of Gantus-Bobadilla, supra. The respondent argues 
that we should only count the 179 days of imprisonment that he was resentenced to nunc pro 
tunc, as said sentence reduction is entitled to full faith and credit by the Board under 
Matter of Cota-Vargas, 23 I&N Dec. 849 (BIA 2005) and Matter of Song, 23 I&N Dec. 173 
(BIA 2001) (Respondent’s Motion to Reopen at 8). While the respondent is correct in his 
assertion that the sentence reduction is entitled to full faith and credit. Matter of Cota-Vargas, 
supra, and Matter of Song, supra, do not address the period of confinement pursuant to a lawful 
sentence under section 101(f)(7) of the Act, which is a central issue in the respondent’s case; 
rather, they concern the issue of the length of the sentence ultimately ordered, as opposed to the 
sentence actually imposed, and thus, those cases are distinguishable from the respondent’s case. 
See Matter of Cota-Vargas, supra, at 852; Matter of Song, supra, at 174. We thus conclude that 
the nunc pro tunc sentencing relief has no effect on the good moral character provision for 
calculating the 180-day period. See Garcia-Mendoza v. Holder, supra. 2 

2 We note that the respondent’s actual conviction was not vacated and the respondent did not 
present evidence that the original sentence imposed was in violation of the Constitution of the 
United States or the State of Washington. 
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Based on the foregoing, we conclude that the respondent has not established prima facie 
eligibility for relief and as such, we find no basis for reopening. In view of our disposition of the 
respondent’s motion, we need not address the additional issues raised by the parties. See 
Matter of L-A-C-, 26 I&N Dec. 516, 526 n.7 (BIA 2015). Further, we do no find an exceptional 
circumstance in this case that would warrant the exercise of our limited sua sponte authority. See 
8 C.F.R. § 1003.2(a). 

Accordingly, the following orders will be entered. 

ORDER: The motioa to reopen is denied. 

FURTHER ORDER: The request for a stay of removal is denied as moot. 
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ON BEHALF OF RESPONDENT: Zulu Ali, Esquire 
APPLICATION: Reopening 


The Board entered the final administrative decision on March 5, 2014, when we dismissed 
the respondent’s appeal of the Immigration Judge’s decision denying a previous motion to 
reopen. 1 The respondent has now filed another motion nearly 2 years later. The Department of 
Homeland Security has not responded to the motion, which will be denied as untimely and 
number-baned, as the respondent has not demonstrated that an exception to the time and number 
limitations on motions to reopen applies. Section 240(c)(7) of the Immigration and Nationality 
Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(cX2). 

In particular, the respondent has not met his burden of establishing 
in Saudi Arabia, such that his motion falls within an exception to the time limitations imposed by 
8 C.F.R. § 1003.2(c)(3). The respondent’s allegations are not based on personal knowledge, 
where he has not lived in Saudi Arabia in over a decade (I.J. at 1). Further, the evidence 
submitted with the motion reflects substantially similar background conditions in Saudi Arabia to 
those that existed at the time of the respondent’s hearing. 8 C.F.R. § 1003.2(cX3); 
compare Respondent’s Motion, tabs D-E with Exh. 2, tabs I-J, N. The letter 

discussing the respondent’s son’s is identical with the exception of the date - to a letter 

submitted to the Immigration Judge. Compare Respondent’s Motion, tab B with Exh. 2, tab M. 
Therefore, reopening is not warranted. See INSv.Abudu, 485 U.S. 94, 104-05 (1988); 
Toufighi v. Mukasey, 538 F.3d 988, 996 (9th Cir. 2008) (alien must establish 

as well as a prima facie case for the underlying substantive relief sought in 
order to prevail on a motion to reopen); Matter of Coelho, 20 I&N Dec. 464 (BIA 1992) (alien 
must satisfy heavy burden of establishing that if the proceedings were reopened the new 
evidence would likely change the result in the case). 

Nor has the respondent shown that the allegations in his affidavit and application 

could not have reasonably been presented at his February 2012 hearing. 2 8 C.F.R. § 1003.2(c)(1). 


1 The respondent’s children were previously involved in the 

proceedings, but are not parties to the motion. 

2 Notwithstanding the respondent’s counsel’s allegations, the respondent has not 
adequately demonstrated that evidence concerning the purported International Police warrant 

(continued...) 












Additionally, the respondent has not prima facie shown that he will 
are sympathetic to the respondent’s son’s 


purposes. See, 
that individuals with ■ 
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(9th Cir. 2013) (recognizing 
are insufficiently 
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in Saudi Arabia. 


Finally, the respondent has not demonstrated an exceptional circumstance warranting 
sua sponte reopening. Matter of J-J-, 21 l&N Dec. 976 (BIA 1997). Accordingly, the motion 
will be denied. 


ORDER: The motion is denied. 


FURTHER ORDER: he request for a stay is denied as moot. 



(...continued) 

was not reasonably available at his hearing. See generally Matter of Ramirez-Sanchez, 
17 I&N Dec. 503, 506 (BIA 1980) (statements of counsel are not considered evidence). 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Reyna M. Tanner, Esquire 
APPLICATION: 


The respondent, a native and citizen of Mexico, appeals from an Immigration Judge’s 
decision dated December 4, 2014, denying his applications for 

of the Immigration and Nationality Act, 




The record will be remanded. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1 (d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1 (d)(3)(ii). 


In her decision, the Immigration Judge denied the respondent’s application upon 

concluding that it was time-barred; however, her basis for this conclusion relies on an incorrect 
statement that the respondent did not know he had to file the application (I.J. at 1; *unmarked 
exhibit* In doing so, the Immigration Judge also misidentified the respondent’s 

last entry into the United States (Id.). Thus, we will remand for the Immigration Judge to 
reassess this issue and enter the correct findings of fact and analysis to support her determination. 


claim; however, her 


The Immigration Judge denied the respondent’s 
recitation of the respondent’s testimony in support of his claim is not sufficient because the 
respondent was denied the opportunity to give more factual details about his application through 
oral testimony. The Immigration Judge also refused to accept updated Department of State 
Country Reports. Considering the totality of the circumstances presented, including the 


erroneous statements underlying the pretermission of the respondent’s I 


claim, remand is 


warranted for further consideration of the respondent’s 


See generally 


(BIA 2014) (noting that a full evidentiary hearing is ordi 



Upon 


required prior to the entry of a decision on the merits of an application for 
remand, the Immigration Judge should provide the respondent with an opportunity to present 
additional evidence and testimony. After providing the respondent with an opportunity to further 
present his claims and allowing the Department of Homeland Security to respond to those 
claims, the Immigration Judge should issue a new decision which considers the totality of the 
testimony presented and the evidence contained in the record. 













Likewise, we conclude that remand for additional consideration of the respondent’s 
claim is appropriate. The Immigration Judge’s analysis of the respondent’s application is 
insufficient (LJ. at 3). The Immigration Judge’s analysis does not reflect adequate consideration 
of the evidence of record or provide sufficient legal analysis. See Aguilar-Ramos v. Holder, 
594 F.3d 701,705-06 (9th Cir. 2010) (requiring explicit consideration and discussion of pertinent 
background evidence). The Immigration Judge should explicitly consider the background 
evidence in the record and determine: (1) what is likely to happen to the respondent upon his 
removal to Mexico; (2) whether what is likely to happen to the respondent 
(3) whether what is likely to happen to the respondent! 



The Immigration Judge denied voluntary departure as a matter of discretion based on the 
erroneous statement that the respondent has been convicted of driving under the influence of 
alcohol (I.J. at 3). On remand, die Immigration Judge should reassess die respondent’s request 
for voluntary departure. 

The parties shall be permitted to supplement the record with additional evidence. We 
acknowledge the respondent’s request to remand this matter to a different Immigration Judge. 
However, notwithstanding the factual and procedural errors outlined above, there is a lack of 
evidence of bias. We will not remand this case to a different Immigration Judge. Our decision 
to remand this case should not be construed as indicating any position with regard to the ultimate 
resolution of the respondent’s case. 

Accordingly, the following order will be entered. 

ORDER: The record is remanded for further proceedings consistent with the foregoing 
opinion and for the entry of a new decision. 
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U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 


Falls Church, Virginia 22041 



APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Cam (Carrie) X. Nguyen, Esquire 
CHARGE: 


FEB ? 9 2316 


Notice: Sec. 212(a)(6)(C)(i), I&N Act [8 U.S.C. § 1182(a)(6)(C)(i)] - 

Fraud or willful misrepresentation of a material fact (sustained) 

Sec. 212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § 1182(aX7)(A)(i)(l)] - 

Immigrant - no valid immigrant visa or entry document (sustained) 

APPLICATION: Remand; 


The respondent is a native and citizen of Mexico who appeals from a July 16, 2014, 
Immigration Judge decision finding him removable as charged. The Immigration Judge denied 


the respondent’s application for 



under section WM of the Immigration and Nationality 


and 

and his request for 
failure to meet his burden of proof. 



respondent’s 


application was 


The Immigration Judge also determined that the 
H. We will sustain the respondent’s appeal in part 


and dismiss it in part, and deny his motion to remand. 


We review findings of fact, including credibility findings, under the “clearly erroneous” 
standard and we review all other issues de novo, including questions of law, discretion, and 
judgment. See 8 C.F.R. §§ 1003.1(dX3Xi)* 00; Matter ofJ-Y-C 24 I&N Dec. 260 (B1A 2007); 
Matter ofS-H-. 23 I&N Dec. 462 (BIA 2002). 


The respondent entered the United States on or about April 6, 2013, without a valid entry 
document and by falsely representing himself as a lawful permanent resident alien under a 


different name. He was given a| 
2013. In November 2013, he filed I 


| and placed into proceedings on April 18, 
application with the Immigration Judge, alleging 


On appeal, the respondent contends that the Immigration Judge erred in denying his motion 
to continue. The respondent asserts that the Immigration Judge erred by excluding a video from 
evidence and by not allowing telephonic testimony of witnesses in the United States, England, 
and Mexico. In addition, the respondent contends that the Immigration Judge erred in 


concluding that his I 


The respondent asks that the Immigration 












Judge’s decision be reversed or the record remanded due to tfcfc-s prior counsel’s 
ineffective assistance. The respondent does not contest the dentil m truest foi^g^m 
and we deem that issue abandoned. Matter of Cerv^&i-^ Dec. 560, 561 n.l 

(BIA 1999). 


The respondent argues that he I 


in Mexico I 



_in the community (I.J. at 9). Respondent V Ibfjpf at 4 The respondent 

testified that he returned to his home town after accepting voUintarfr departure in February of 
2013 (LJ. at 4; Tr. at 38). Upon his return, he heard th ird hamll from cousin that tjjtfneone 

(I.J. a( 8; Tr. at 47) Jhe *.< rsmdent 
presume^hinneaiiUTim^n^^^^^^^rtume^^he United £>U.fgs cc .jBcf 20fS-(I.J. at 
8; Tr. at 48: Exh. 2 ). The Immigration Judge found it speculative^ that f|i^, whiflh was 
was directed to the respondent. Additionally, the Immigration Judge noted 

that t he respondent had not QyllHHHHHlHHHIHHHHHHHHHIHIl 

(I.J. at 8; Tr. at 56). The Immigration Judge conclu ded the respondent had not met his 
bur den to demonstrate that he in Mexico. We conclude that even if 

the the respondent, it does not| 

cannot be based on 

_(5th Cir. 2006) (internal 

citation and quotations omitted). ~ ^^^^^9~cannot _ 

3 Cir. 2004). 

The Immigration Judge found that the respondent did not demonstrate! 

is not viable (I.J. at 9). In particular, bei ng a is not | 

because the respondent states that he would | 
if he r eturns to one particular region in Mexico (I.J. at 9). 

(BIA 2014). Moreover, the Immigration Judge found that 
even if this were a thereisno^^^^^^^^^^^^J and the 

The record indicates that the respondent ^^^^^^^^^^^^MLJ^t9jTr. at 8), 
but the is not a basisfor^^^^H claim. See 



Considering the evi dence of record, the Immigra tion Judge’s conclusion that the respondent 
failed to establish a clearly erroneous. Inasmuch as the 

respondent has failed required for^ ^^B, it follows that he 

also has faile d to satisfy the | _ 

on this basis. (BIA 1997). 


Although we agree w ith the Im migration Judge’s conclusion that the respondent did not meet 
his burde n of proof for we do not support the con clusion that his a pplication was 

In determining whether a respondent has submitted a application, we 

lookto the four factors outlined in 2007). An 

^229 application m ay be deemed^^^^J where: (1) notice is given to the alien of the 
consequences of filing (2) there is a specific findi ng by the Immigration 

Judge or the Board thatthealien^^^^^Hi^^^^^^^^^^^^|; (3) there is sufficient 
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mIh the record to s upport the finding that a material element of |_^ 

i jfths and (4) there is an indication in the record that the alien has been 

r miM l sufficient opportunity to 
1 ekm. i Jti 



The record indic ates that the respondent was gW#it h,0t^ of the c onsequences o f^^B a 
The Immigration Judge mad<-> a sipcxjl^c finding based on 

he made about his children and a finding t*l?r the respondent accepted a prior 
grant of voluntary departure in bad faith (I.J. at 1 1-12; Tr. at 8, 29). Upon de novo review, we 
conclude that th ere is in sufficient evidenc e in the record to suppo rt the conclusion that a material 
element of the application was The record reveals that the 

respondent was asked about the children listed on his^^^| appl ication. The respondent 
seemed confused that the two children of his friend were listed on his application along 

with his two stepchildren (Tr. at 59, 63). The respondent clarified that he has two stepchildren 
and one biological child (Tr. at 59-60, 63). 

While the respondent did not really provide an explana tion for the other children on his 
applicat ion, the record does not indicate that the respondent of his 

application. Nor is it apparent to us how this error is material tohis^^^Japplication. 
The Immigration Judge also speculated that the respondent accepted a prior grant of voluntary 
departure in bad faith. This conjecture does not go to whether the respondent’s application is 
We conclude that the evidence is not sufficient to support a finding that the 
respondent Based on the 

foregoing discussion, we has not been satisfied, and 

we will reverse the Immigration lml| li h limn ilnni 


The respondent argues on appeal that the Immigration Judge erred in not granting him a 
continuance. Respondent’s brief at 8. The respondent’s former counsel moved the Immigration 
Judge to continue proceedings for, among other reasons, because the respondent's counsel 
sustained a head injury in a motorcycle accident about 5 months before the merits hearing; and 
the air conditioning system had not been functioning in his office for about 3 months before the 
merits hearing, making working conditions very difficult. A party seeking a continuance has the 
burden to establish good cause for a continuance. See Matter of Sibrun, 18 I&N Dec. 354, 
355-56 (BIA 1983); 8 C.F.R. § 1003,29. This was the respondent’s second motion to continue, 
and the Immigration Judge had granted his previous requests (Tr. at 30). The Immigration Judge 
denied the request, finding the third request was not a reasonable basis for a continuance (Tr. at 
35). We agree with the Immigration Judge's determination to deny any further continuance, 
under the circumstances of tills case. The decision to grant or deny a continuance is within the 
discretion of the Immigration Judge, and good cause must be shown. See Matter of Perez- 
Andrade, 19 I&N Dec. 433 (BIA 1987); 8 C.F.R. § 1003.29. 


The respondent also argues on appeal that the Immigration Judge erred in not continuing the 
hearing to allow the testimony of his wife and telephonic testimony of witnesses in Mexico and 
an expert witness in the United Kingdom, and by not accepting a video into evidence without a 
transcript of the video. Respondent’s brief at 5, 8-9. We agree with the Immigration Judge that 
the respondent did not establish good cause to continue the case for additional testimony from 
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witnesses, which is cumulative of the testimony provided by the respondent and which is not in 
dispute (Tr at 68-72). With regard to the video, the respondent has not shown how consideration 
of the video would alter the result in this case (Tr. at 26-27). 

The respondent asks that, if we do not reverse the Immigration Judge’s decision, we remand 
the record in order for the Immigration Judge to reopen proceedings based on ineffective 
assistance of counsel. In support of that assertion, the respondent attaches a motion to reopen to 
be filed with the Immigration Judge. We will construe the respondent’s attached motion to 
reopen as one to remand. The standard for both is the same. The Board long has held that a 
motion to remand must meet the same standards as a motion to reopen. Matter of Coelho, 

20 I&N Dec. 464, 471 72 (BIA 1992). Specifically, the Board may deny a motion to remand 

where a respondent has not established prima facie eligibility for the relief sought or where the 
evidence to be submitted in support of the motion was not previously unavailable or material to 
the relief requested. Id. at 472. Further, the party moving to remand bears a “heavy burden” of 
proving that the new evidence would likely change the result in the case if it were remanded. Id. 
Finally, the Board may deny such a motion where the ultimate relief sought is discretionary' and 
we would not grant the relief as a matter of discretion. Id. 

An ineffective assistance of counsel claim must be support?! (jJj qje affidavit from the 

respondent setting forth in detail the agreement that was entered counsel regarding the 

litigation matters the attorney was retained to address, (2) docuiifc^htaw ^idftice that the counsel 
in question was informed of the allegations leveled against hiet; .sajd giSftjh an opportunity to 
respond, and (3) proof that a complaint has been filed with appropriate disciplinary authorities 
with respect to the alleged ineffective assistance (and if this is not filed, why it was not). 
Matter of Lozada , 19 I&N Dec, 637 (BIA 1988). 

The respondent has complibO'^lh the procedural requirements set forth in Matter of Lozada , 
supra , for making an ineffective assistance of counsel claim. However, his claim still fails 
because he .did not snow prejudice in this instance. See Matter of Assaad, 23 l&N Dec. 553 
(BIA 2003), la the JJtaied States Court of Appeals for the Fifth Circuit, the jurisdiction in which 
this case arises, ^ must demonstrate that he suffered “substantial prejudice" as a result of 
counsel’s ineffeofiTehess. See Ogbemadia v. INS. 988 F.2d 595, 598 (5th Cir. 1993). In order to 
demonstrate “substantial prejudice,” a respondent must demonstrate that he is prima facie 
eligible for the relief sought and could have made a strong showing in support of his application. 
Anwar v. INS. 116 F.3d 140, 144 (5th Cir. 1997); Miranda-Lores v. INS, 17 F.3d 84, 85 (5th Cir. 
1994); Ali v. Holder, 484 Fed.Appx. 993, 994 (5th Cir. 2012). Here, we do not find that the 
respondent met his burden to show substantial prejudice because he has not demonstrated that he 
is prima facie eligibl e for or any other form of relief based on the general nature of the 

threat he references. 

Accordingly, the following order will be issued: 

ORDER: The motion to remand is denied. 

FURTHER ORDER: The Immigration Judge’s finding that respondent 
application is reversed. 
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FURTHER ORDER: The appeal is otherwise dismissed. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Saber J. Macarius, Esquire 
APPLICATION: Reopening 


APR I 9 2016 


The final administrative decision in this case was issued by the Immigration Judge on 
February 7, 2013, finding the respoodoit removable as charged, and denying her application for 
adjustment of status as a matter of discretion. 1 On Octob er 13, 2015, she filed a motion to 
reopen with this Board seeking an opportunity to apply for to 

Kenya, and 

Deportment oinomeIaadSecimty(DHS)usnotaIe^uespoase^bemotio^iIneaeiiied. 

The respondent’s motion to reopen is untimely and number barred. Sections 240(c)(7XA) 
and (CXi) of the Immigration and Nationality Act, 8 U.S.C. §§ !229a(cX7XA) and (CXi); 
8 C.FJL § I003.2(cX2). She contends that her mo ti on is exe mpt from the 

pursuant to the^yjm 

Sua sponte reopening u^ bc^ought based on legal developments concerning 

I claims. 




The respondent is a 
1997, when 


-year-old married female, and a c itizen of K eny a. She claims that in 
r, she H ■ to 

ave She contends 

because she 



(respondent's 


1 The respondent did not appeal this decision by the Immigration Judge. She subsequently filed 
a motion to reopen with the Immigration Judge based on claims of ineffective of assistance by 
former counsel This motion was denied March 27, 2013, and on September 11, 2014, we 
affirmed, without opinion, the results of the Immigration Judge’s decision. 


2 The respondent did not apply for 
point in her removal proceedings baj 


on any o: 


claims. 


at any 
















, In addition, the respondent asserts that 
that she will be 


I in Kenya, and 



2007 during a period of_ 

in Kenya, and possibly wil 

Ibid. 


The respondent's last hearing was conducted February 7, 2013, and therefore to reopen her 
proceedings pursuant to 8 C.F.R. § 1003.2(cX3Xii) (given the untimely and number barred 



nature of her motion), she must demonstrate 
since that time that affect her eligibility for _ 
based on her current claims. To make this 


in Kenya 



2014 



published by the United States Department of State (2014 DOS 


scussing(l) 


12014) of attendant 


Kenya; (2) a H 2015 


in Kenya in 2007-08, and the withdrawal (in 
the current President of 
,0) the 
(3) the enactment of a 



in Kenya. Motion, Exhs. X-EE. 

However, the respondent has not identified anything in the aforementioned material that 



Therefore, she has not established, as she must, that the | 
indicative of 


reported in this material are 
since her last hearing 


regarding her current claims. It is incumbent on her to provide such evidence to provide a 


backdrop against which her assertions of 
analyzed. 


arising in Kenya can be 


As an additional matter, although the respondent | _ _ 

the submitted material (including the 2014 DOS Report) makes no meotion of 

|, she has not 
in Kenya (notwithstanding that this 



at all. To the extent she | 
shown that the 


in 2011), as reported in the 2014 DOS Report, constitute 
since her last hearing in 2013. 3 She also has not 


evidence establishing that anyone in Kenya, 



any 

has specifically 



The respondent’s motion does not address the State Department’s I 


Kenya for 2013 (at 5) (reporting substantially | 
identical, terminology, regarding K.9H 


in Kenya, using similar, if not 
BIH in Kenya since 2011). 
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* 




The respondent also has not shown prima facie eligibility for 
JIJIJFEBBHWMWMjll based on the submitted articles teportingo^he recent dropping 
orchargesagain^thePr«Idait of Kenya, 

in her homeland. 


Based on the foregoing, the respondent has not demonstrated that her untimely and number 
baned motion to reopen is excused from the general motion to reopen filing requirements 
pursuant to the Sections B of the Act, 


based on her| 



claims in light of 
| (BIA 2009) (involving an 


wever. 



was 


The respondent also urges sua sponte 
in tire law,” including 

alien who was I 


published before the respondent’s 2013 hearing, and t hus is not a ne w legal development 
Moreover, she has not dem onstra ted the 
She does not claim that she 
that she was 


to reopen her 





Kenya J] 


on our own motion based on 


to her | 

and she has not shown 
We also decline 
considerations 
(BIA 1997); 



To the extent the respondent seeks a favorable exercise of prosecutorial discretion regarding 
her case based or other considerations, she must direct her request to the DHS. 

Accordingly, the respondent’s untimely and number baned motion to reopen will be denied. Her 
request for a stay of removal pending adjudication of her motion to reopen is denied as moot 


ORDER: The motion to reopen is denied. 



4 The respondent cites two other cases in support of these contentions, but she not explained how 
these cases support her request for sua sponte reopening for consideration of her eligibility for 



relief based on 
H (2008) (regarding 
granted voluntary departure) and| 
been provided). 


claims. Motion at 6 (citing__ 

to pursue amotion to reopen in cases uhere an alien 

I (for which a full and proper citation has not 
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In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Sarah Doll, Esquire 
CHARGE: 

Notice: Sec. 237(aXlXCX0, I&N Act [8 U.S.C. § 1227(aXlXCX01 - 


Nonimmigrant - violated conditions of status 



APPLICATION: 


The respondent, a native and citizen of China, appeals from the Immigration Judge’s July 6, 
2015, decision denying his applications for pursuant to 

sections of the Immigration and Nationality Act, 


|, and his request for 


We review an Immigration Judge’s findings of fact, including findings regarding witness 
credibility, under a “clearly erroneous” standard. 8 C.F.R. § 1003.1(dX3Xi)- We review all 
other issues, including whether the parties have met the relevant burden of proof, and issues of 
discretion, under a de novo standard. 8 C.F.R. § 1003.1(d)(3Xii); Ridore v. Holder, 696 F.3d 
907 (9th Cir. 2012). See also Matter of Z-Z-O-, 26 I&N Dec. 586 (BIA 2015). 

The respondent’s application was filed on October 21, 2010, and relates to his 

( IJ - at 2-3; Exh. 2). 

application is governed by the REAL ID Act of 2005, and the respondent bears the burden of 
establishing that he is eligible for, and deserving of, all relief sought. 8 C.F.R. § 1240.8(d); 
section 240(cX4) of the Act While expressing some reservations with respect to the 
respondent’s claim, the Immigration Judge found the respondent credible (I J. at 4-5). 

The respondent’s claim is that he was 2007, by 

his English teacher (I.J. at 2; Tr. at 29-30). He began 

(I.J. at 2; Tr. at 31-32). After his teacher left for the United States, the 










Tr. at 45-47). He| 

at 3; Tr. at 61). The respondent testified that| 
before securing a student visa and leaving China in I 


(I.J. at 3; 
I later (I.J. 


2010 (Tr. at 29, 47). 


The Immigration Judge found that the respondent’s | 

(IJ. at 5-6, citing, inter alia, 

(9th Cir. 

Based on applicable precedent bearing on this issue, including the cases cited by the Immigration 
Judge and a more recent comparable case considered by the United States Court of Appeals for 
the Ninth Circuit, we will affirm the Immigration Judge’s finding. 


(9th Cir. 2009), ■ 



Based on the foregoing and on the factual findings by the Immigration Judge, we affirm the 
finding that the respondent did not (I.J. at 6). 

Like the applicant in ■, the respondent had but 



He did not judging from the lack of evidence 

reflecting this. We disagree with the respondent’s appellate argument that his case is more akin 
to that of the applicant in (9th Cir. 2005), where | 

was found, because in that case, the applicant | 





(Respondent’s Br. at 6). We therefore conclude, based on the entire record and considering 
(though not treating as determinative) the analysis in the Ninth Circuit’s decisions in 1 1 

_that me 

respondent’s! 

As such, the respondent is not entitled to the regulatory presumption that 

(BIA 

The Immigration Judge found that, with the exception of a single second-hand statement from 
his mother, dated over five years ago, the respondent did not produce any evidence from China 
bearing on the question of (I.J. at 7; Exh. 4, at 


2 











E). 1 2 We will affirm this finding. Without such evidence, or such evidence as statements from 

has teen* the record lacks evidence to reflect that the 
respondent in China. Further, while containing some information about 

the counhy 

evidence of record does not contain evidence of| 
so as to support a conclusion that the respondent | 

(I.J. at 7, Exh. S, 7). The w hen balanced with the fact that the 

respondent China for 6 months before entering the United States and when 

compared with the lack of evidence reflecting the respondent, 

all support the Immigration Judge’s finding. “ 



Because the respondent failed to satisfy the lower burden of proof applicable to | 
necessarily has failed to establish eligibility for | 
burden proof. (BIA 1987). 

:ir. 2006). > 




With respect to the respondent’s claim 

we find that the respondent has not presented any factual or legal argument for our consideration 
(xi appeal. The generalized statement in the introductory paragraph of his brief that 
^PPPPPPPPPJPPPPPII was denied by the Immigration Judge does not constitute 
an argument that the Immigration Judge erred as a matter of fact or law. Therefore, the issue is 
not before us. See, e.g., Matter of Cervantes, 22 I&N Dec. 560, 561 n.l (BIA 1999) (expressly 
declining to address an issue not raised by the party on appeal). Accordingly, the appeal will be 
dismissed. 


ORDER: The appeal is dismissed. 


L-U 

o ftvrtrpI 


FOR THE BOARD 


1 The respondent testified that several days before the October 28, 2013, hearing his parents 

told him that HP (I.J. 

However, despite the respondent’s claim that this information was sent to him online, he has not 
produced any corroboration of this claim. Id. 

2 We note that the respondent alleges that the Immigration Judge committed clear error in 

arriving at two factual findings (Respondent’s Br. at 3). We agree that the Immigration Judge 
incorrectly stated that the respondent when he testified that 

he (I.J. at 3; Tr. at 47). Further, the respondent testified that he departed China 

in|^^B 2010, not^^^^H 2010, as stated by the Immigration Judge in her decision (I.J. at 3; 
Tr. at 25). However, we find these misstatements to be harmless errors as they do not affect the 
Immigration Judge’s ultimate finding that the respondent did not establish 

in China 
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In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENTS: William Kiang, Esquire 
APPLICATION: 


The respondents, 1 natives and citizens of the People’s Republic of China (China), have 
appealed an Immigration Judge’s January 6, 2015, decision denying their applications for 


under sections 


| of the 
and their 


Immigration and Nationality Act, 
request for 

m|. 2 The Department of Homeland Security has not responded to the appeal. The appeal 
will be dismissed. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3Xi)- We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1 (d)(3)(ii). 

We adopt and affirm the decision of the Immigration Judge. Matter of Bvrbano, 20 I&N 
Dec. 872, 874 (BIA 1994). The Immigration Judge’s adverse credibility finding is not clearly 
erroneous. 8 C.F.R. § 1003.1(d)(3Xi)- Under the REAL ID Act, an adverse credibility finding 
must be based on consideration of the totality of the circumstances and all relevant factors, 
including the responsiveness of the respondent, the inherent plausibility of the respondent’s 
account, the consistency between the respondent’s written and oral statements, and the internal 
consistency of each such statement, without regard to whether an inconsistency goes to the heart 
of the respondent’s claim. Section of the Act; |^HR 

(BIA 2007) (Immigration Judge properly considered totality of circumstances in 
finding that respondent lacked credibility based on his demeanor, implausible testimony, lack of 
corroboration, and inconsistent statements). 


1 The respondents are an adult female and her son Each of the 

respondents has submitted their own application. The son is also a derivative of his mother’s 

application. 

2 The respondents have not meaningfully challenged the Immigration Judge's decision denying 

their applications for so we consider any issues in that regard waived. 

See Matter of R-A-M-, 25 I&N Dec. 657, 658 n.2 (BIA 2012). 















In support of the adverse credibility determination, the Immigration Judge noted 
discrepancies within the respondents’ testimony and between the respondents’ testimony and 
their witnesses’ testimony and the evidence in the record (I.J. at 9-18). Specifically, as noted by 
the Immigration Judge, there were multiple inconsistencies as to the claims 

she was testimony is unclear as to 



Specifically, initially testified that there were ever y six 

months; however, she then stated were once a year or every two years. In addition, 

gmB’s testimony was inconsistent as to whether she for five or fifteen 

years (Tr. at 34-38, 40, 63-65, 82-83, 109-117, 126-127). testimony is also 

inconsistent as to whether her sister was in China or in the United States at the time of her 
§|§|g^| and whether or not they were in frequent contact during that time (Tr. at 31, 45, 104- 
107). Furthermore, submitted which indicates she waslj years 

old at the time of the abortion. However, during the hearing she initially testified shewas g| 
years old when she then after a long pause she stated she was years old, 

and finally she claimed she was^^^| years old (Exh. 41; Tr. at 67). 


The Immigration Judge also pointed out the discrepancies between testimony and 

the testimony of his parents and his pastor (I.J. at 6-8, 15-18). Specifically, she noted thatlH 
l &fel testified that her son stays with her on weekends and then returns to school. Ms. Zhao 
further stated that her son has not been going to school for the past semester. However, 
stated that he lives with his mother and has not attended school since mid-2000 (Tr. at 133,140, 
142). In addition, testified that he first started attending church in the United States in 

of 2009, one month after he entered the United States; however, submitted a 

document from this church, dated 2010, which indicates he attended church from gmm 
of 2008 to the present (Exhs. 1 A, 3A at 33; Tr. at 178, 236). Furthermore, testimony 

was inconsistent with his father’s testimony regarding the church he currently attends. 
Specifically, the testimony was inconsistent as to whether father had ever been to the 

current church (Tr. at 179, 250). In addition, testified that he currently attends Bible 

study on Fridays; however, the Pastor stated that Bible study was only on Thursdays (Tr. at 182- 
183,298,304). 


The Immigration Judge also found that demeanor detracted from her credibility 

(I.J. at 10). For example, the Immigration Judge found that^^^^|’s testimony was vague and 
non-responsive when questioned during the hearing, and that this indicated a lack of candor (I.J. 
at 10). We give special deference to the Immigration Judge’s findings with respect to the 
respondent’s demeanor. See Oshodi v. Holder, 729 F.3d 883, 891-92 (9th Cir. 2013) (en banc) 
(describing importance of Immigration Judge’s position to assess demeanor and other cues to 
credibility of live testimony). The Immigration Judge’s specific examples and description of ■■ 
^B’s demeanor make these findings a proper basis upon which to base an adverse credibility 
finding. (I.J. at 9-15; see Bingxu Jin v. Holder, 748 F.3d 959, 965 (9th Cir. 2014) (upholding 
adverse credibility finding where Immigration Judge identified specific instances of non¬ 
responsiveness). 


We have considered the respondents’ arguments regarding the Immigration Judge’s adverse 
credibility finding, and are not persuaded by their challenges. The Immigration Judge is not 

































required to accept the respondents' explanations, even if plausible, where there are other 
permissible views of the evidence based on the record. Matter of D-R-, 25 I&N Dec. 445, 455 
(BIA 2011). Considering the totality of the circumstances and all relevant factors, there is no 
clear error in the Immigration Judge’s finding that die respondents were not credible. Malkandi 
v. Mukasey, 544 F.3d 1029, 1039-42 (9th Cir. 2008); Matter ofJ-Y-C -, supra. Without credible 
testimony or persuasive corroboration, the respondents have not established the circumstances of 
their claim, and thus have not established their eligibility 

■ (9th 

Cir. 2003). Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 




FOR THE BOARD 
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This case was last before us on May 7, 2015, when we denied the respondent’s untimely 
motion to reopen his removal proceedings. On June 8, 2015, the respondent submitted the 
instant motion to reconsider pursuant to 8 C.F.R. § 1003.2. The Department of Homeland 
Security has not responded to the motion. The motion will be denied. 


A motion to reconsider shall specify errors of law or fact in the previous order and shall be 
supported by pertinent authority. See 8 C.F.R. § 1003.2(b)(2). The respondent has not presented 
a material factual or legal aspect of the case that the Board overlooked based on the arguments 
raised in his motion to reopen. See Matter of O-S-G-, 24 I&N Dec. 56 (BLA 2006). Further, he 
has not otherwise persuaded us to change our decision to deny his motion to reopen. 


The respondent, a native and citizen of China, applied for 
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Immigration Judge found that he was not credible. We dismissed the respondent’s appeal from 
that decision on March 28, 2013. On February 11, 2015, the respondent sought to have his 
removal proceedings reopened and remanded for further proceedings based on a claim of 
ineffective assistance of counsel, and to challenge again the Immigration Judge’s adverse 
credibility determination. We denied his motion upon finding that it was untimely, not supported 
by sufficient evidence for his claim of ineffective assistance of counsel, and not supported by 
evidence that he exercised due diligence in raising the claim and suffered prejudice resulting 
from his former counsel’s alleged failings. See Mahamat v. Gonzales, 430 F.3d 1281, 
1283 (10th Cir. 2005): Riley v. INS, 310 F.3d 1253,1257-58 (10th Cir. 2002); Matter of Lozada, 
19 I&N Dec. 637 (BIA 1988), affd, 857 F.2d 10 (1st Cir. 1988); Matter ofAssaad , 23 I&N Dec. 
553 (BIA 2003). The respondent now seeks reconsideration of his motion to reopen. 


He alleges that to be successful, a Lozada motion must contain an affidavit from the alien 
which details his former counsel’s missteps, proof that former counsel has been notified of the 
allegations, and evidence that a bar complaint has been filed. See Motion, f 1. He states that he 
provided an affidavit which summarized the inadequate legal actions and inactions of his former 
counsel, filed a bar complaint, and sent a summary of the complaint to his former counsel, and 
that he therefore satisfied the Lozada requirements. Id., 12. He now offers mailing records from 
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his present counsel to both the California State Bar and his former counsel, and a response from 
the California State Bar requesting additional information. See Exhibit B. However, be does not 
indicate that he provided the information requested by the California State Bar to process the 
complaint. 

More importantly, even if the respondent has now shown that be complied with the 
procedural requirements for a claim of ineffective assistance of counsel, he has not demonstrated 
an error in our determination that he did not present sufficient evidence to support his claim of 
ineffective assistance of counsel, that he exercised due diligence in raising the claim, or that he 
suffered prejudice resulting from his former counsel’s alleged failings. See Mahamat v. 
Gonzales, supra; Riley v. INS, supra; Matter of Lozada, supra. 

We are not persuaded by the respondent’s assertion that we erred in finding that he had not 
presented sufficient evidence that he exercised due diligence. See Motion, H 3. He states that we 
found that his statement that he consulted with other attorneys about how to pursue his case was 
insufficient, and that according to our decision, it is incumbent on him to provide evidence of the 
dates and names of his contacts with other attorneys to support his claim of diligence, but that 
conclusion does not rest on legal precedent and is erroneous. Id. He argues that, even if he had 
provided names and dates, it would not have made any difference because the DHS counsel 
would not have investigated the matter. Id. As stated in both our precedent decisions cited 
above, and in the decisions of the United States Court of Appeals for the Tenth Circuit, in whose 
jurisdiction the instant case arises, the movant seeking reopening based on a claim of ineffective 
assistance of counsel bears the burden to demonstrate that he exercised due diligence in raising 
his claim. See Mciatougui v. Holder, 738 F.3d 1230,1243-46 (1 Oth Cir. 2013); Galvez Pineda v. 
Gonzales, All F.3d 833, 838-39 (10th Cir. 2005); Riley v. INS, supra at 1258. The respondent’s 
vague statement that he consulted with other attorneys, without names and dates, is not sufficient 
to meet his burden. Id. Moreover, he has still not provided such information. 

We are not convinced by the respondent’s assertion that neither Riley v. INS, supra, nor 
Mahamat v. Gonzales, supra, established a bright line for determining when an alien acts with 
due diligence, and that the decision of the Second Circuit in lavorski v. INS, 232 F.3d 124 (2d 
Cir. 2000) is instructive. See Motion, fl 7-8. We properly applied the applicable standards set 
forth by the Tenth Circuit to the respondent’s evidence, and appropriately found that his 
evidence was not sufficient to meet his burden to demonstrate due diligence. See Mahamat v. 
Gonzales, supra; Riley v. INS, supra. Further, even under Second Circuit precedent decisions, 
the alien bears the burden of demonstrating that he exercised due diligence during the period he 
seeks to toll, and a vague claim of consulting with unnamed attorneys on unspecified dates 
would not be sufficient evidence of due diligence. See Jian Hua Wang v. BIA, 508 F.3d 710, 
715 (2d Cir. 2007); Cekic v. INS, 435 F.3d 167, 170 (2d Cir. 2006). 

We find no merit in the respondent’s contention that we looked at his situation in a 
superficial manner, or his claim that our reasoning is prejudicial, conclusory, and demonstrates 
that we did not read carefully the greater part of his affidavit. See Motion, 4-5. We 
considered his allegations of ineffective assistance of counsel, and gave appropriate weight to his 
evidence in finding that the evidence he provided was not sufficient to meet his burden of 
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demonstrating that equitable tolling of the time limit was warranted to reopen his proceedings 
based on his claim of ineffective legal assistance. 

The respondent declares that we must consider the alleged failures of his prior counsel in 
their totality, and that it is unacceptable to dismiss summarily all of prior counsel’s errors by 
asserting that some of the alleged errors involve trial strategy. Id., ^ 14. As the respondent had 
not shown that he exercised due diligence in raising his claim of ineffective assistance of counsel, 
and had not provided sufficient evidence to support his claim of ineffective assistance of counsel, 
we properly denied his untimely motion to reopen. We fmd no merit in the respondent’s 
incorrect inference that we summarily dismissed the alleged errors of his prior counsel. 

We are not persuaded by the respondent’s contention that we must review our analysis 
rendered; on.March 28, 2013, when we dismissed his appeal, regarding the Immigration Judge’s 
adverse credibility determination, or his contention that if we continue to maintain that the 
disputed parts of the record constitute material inconsistencies, we must provide a more thorough 
analysis than previously given. Id., Tfff 15-17. We previously found no basis to reopen his 
proceedings sua sponte to consider again his challenge to the Immigration Judge’s adverse 
credibility determination, and no merit to his claim that we erred in agreeing with the 
Immigration Judge regarding the plausibility of his explanations for the inconsistencies and 
omissions. We specifically found that he had not convinced us that reopening is warranted to 
consider his additional explanations for the inconsistencies, omissions, and discrepancies within 
his testimony, and between his testimony, prior statements, and documentary evidence. The 
respondent has not demonstrated an error of fact or law in our denial of his motion to reopen to 
warrant reconsideration. See Matter of O-S-G -, supra. Accordingly, his motion will be denied. 

ORDER: The respondent’s motion for reconsideration is denied. 


vXLQ.^P <- 

FOR THE BOARD 
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APPLICATION: Reopening 


MAY 2 5 2016 


This case was last before us on June 24, 2014, when we dismissed the respondent’s appeal 
from the Immigration Judge’s decision denying relief. On March 21, 2016, the respondent filed 
an untimely motion to reopen. The Department of Homeland Security (DHS) has not responded 
to the motion, which will be denied. 

Section 240(cX7)(C)(i) of the Immigration and Nationality Act, 8 U.S.C.§ 1229a(cX7)(C)(i), 
provides that motions to reopen “shall be filed within 90 days of the date of entry of a final 
administrative order of removal.” We entered the final order of removal in the respondent’s 
case on June 24, 2014. He did not, however, file his current motion until nearly 21 months later. 
The respondent’s motion to reopen therefore is untimely. 

The respondent does not claim that his motion fits within any of the statutory or regulatory 
exceptions to the deadline for filing a motion to reopen, and we do not find that any of these 
exceptions apply to his case. See section 240(c)(7)(C)(ii) - (iv) of the Act; 8 C.F.R. 
§ 1003.2(c)(3). The respondent instead asserts that he has been the victim of ineffective 
assistance of counsel by his former attorney. He also asserts that he now is the beneficiary of a 
pending visa petition filed by his United States citizen spouse and that he is prima facie eligible 
for adjustment of status. 

The United States Court of Appeals for the Second Circuit, the circuit in which the 
respondent’s case arises, has found that the deadline for filing a motion to reopen may be 
equitably tolled based on a claim of ineffective assistance of counsel if the alien establishes that 
the attorney’s conduct violated his right to due process and that he (the alien) acted diligently in 
pursuing his case during the period he seeks to have tolled. See Wang v. BIA, 508 F.3d 710, 714 
(2d Cir. 2007); Iavorski v. U.S. INS, 232 F.3d 124, 129-33 (2d Cir. 2000). The respondent has 
not demonstrated that the filing deadline for his motion should be equitably tolled. 

Even assuming that the respondent was diligent in discovering the ineffective assistance of 
his former counsel and that he has satisfied the procedural requirements necessary to obtain 
reopening on the basis of ineffective assistance of counsel, he has not shown that he was 
prejudiced by his former attorney’s conduct. See Rashid v. Mukasey, 533 F.3d 127, 130-31 
(2d Cir. 2008) (noting that to prevail on an ineffective assistance of counsel claim, an alien must 
demonstrate, inter alia, that the alleged ineffective assistance prejudiced the outcome of his 
case); see also Matter of Lozada, 19 I&N Dec. 637, 638 (BIA 1998). The respondent contends 









that the Immigration Judge’s adverse credibility finding is erroneous and would not have been 
made if he had been competently represented. The respondent argues that his former counsel 
was unprepared and that she made tactical errors in addressing or failing to address the 
government’s use of the transcript from his credible fear interview to impeach his testimony. It 
was these tactical errors, the respondent posits, that caused him to be found incredible. 

The respondent has not demonstrated that the Immigration Judge’s adverse credibility 
finding was based upon anything other than a lack of consistent and credible testimony on his 
own part. In this regard, the record indicates that the respondent had the opportunity to explain 
the discrepancies during his hearing and that his former attorney filed a detailed brief on appeal 
contesting the Immigration Judge’s adverse credibility finding. Neither the Immigration Judge 
nor the Board found the respondent’s explanations to be sufficient to ameliorate any credibility 
concerns. Moreover, in his motion, the respondent has not offered any additional evidence or 
argument that could alter the result in his case. He has not provided a statement clarifying the 
inconsistent statements he made during his hearing and credible fear interview, and he has not 
submitted documentary evidence to bolster his otherwise incredible testimony. Based on the 
foregoing, we cannot conclude that the respondent was prejudiced by his former attorney’s 
actions. See Rashid v. Mukasey, supra. He cannot, therefore, prevail on an ineffective 
assistance of counsel claim. Id. 

The respondent also has not presented sufficient information to establish that sua sponte 
reopening is appropriate in his case. Our discretion to reopen sua sponte is limited to cases 
where exceptional circumstances are demonstrated. See Matter of J-J-, 21 I&N Dec. 976 
(BIA 1997). The respondent contends that exceptional circumstances exist in his case because 
he is now potentially eligible for adjustment of status based upon his marriage to a United States 
citizen. 1 Becoming potentially eligible for relief from removal after a final administrative order 
has been entered is common, however, and does not, in itself, constitute an exceptional 
circumstance warranting our consideration of an untimely motion. To hold otherwise would 
vitiate the statutory and regulatory deadlines, which are designed to bring finality to immigration 
proceedings. See INS v. Doherty, 502 U.S. 314 (1992) (stating that motions to reopen are 
especially disfavored in immigration proceedings because every delay works to the advantage of 
the deportable alien). Accordingly, we decline to exercise our sua sponte authority to reopen his 
proceedings. We instead deny the respondent’s motion to reopen as untimely. 

ORDER: The motion to reopen is denied. 


XXAjC^sX if 

V^FOR THE BOARD 


1 The respondent also requests sua sponte reopening based on his contention that he was denied 
due process because he did not receive a full and fair hearing. Our review of the record indicates 
otherwise; the respondent received a full and fair proceeding and had ample opportunity to 
present his case and establish eligibility for relief. 


2 



U.S. Department of Justice 

Executive Office for Immigration Review 

' Falls Church, Virginia 22041 _ 


Decision of the Board of Immigration Appeals 


File: 


KbH6) 


- Houston, TX 


Date: 


In re: 


[(b)(6) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Bashist M. Shanna, Esquire 


APPLICATION: Reopening 


SEP 2 2 2015 


The respondent, a native and citizen of Sri Lanka, timely moves the Board pursuant to 
section 240(cX7) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(7), and 8 C.F.R. 
§ 1003.2 to reopen his removal proceedings to reapply fo r 

In our decision dated April 13,2015, 
we dismissed his appeal from the Immigration Judge’s February 25, 2013, decision which found 
him removable and denied his applications for 

The record before us does not contain a response from the Department of 
Homeland Security. The motion will be denied in part and granted in part. 

I. 


In the respondent’s motion at 7-10 he argues that he establis hes The 

Immigration Judge found that he did not establish and we did not disturb her 

finding (I.J. at 10-13; BIA at 2). He presents evidence {Motion Exhs. X7, X8, M, N, T, W) 
which was previously available and could have been presented for his February 20, 2013, merits 
hearing. We do not consider this evidence. 8 C.F.R. § 1003.2(cXl). He also presents evidence 
(Motion Exhs. X6, O, P, Q, R, U, V, X, Y) published within 15 days of his February 20, 2013, 
hearing or after the hearing and concerning events in 2013, 2014, and 2015. However, any past 
persecution would have had to occur prior to when he left Sri Lanka in 201 0, and so evidence 
concerning subsequent events is not material to h is claim of We conclude that 

the respondent does not establish 


The respondent does not make a p rima facie showing of_ 

^■■■■■■■^■■■■The Immigration Judge found and we concluded that 
he did not show (I.J. at 11-13; BLA at 3-4). His motion evidence 

does not provide this required The respondent’s brother-in-law’s wife state s in her 

affidavit (Motion Exh. H) that the Sri Lankan of 2013. 

One of the respondent’s frien ds gave him and 
his wife a house to stay in. The frien d states in his af fidavit (Motion Exh. I) that 
the respondent’s broth er-in-law was which caus ed the resp ondent’s wife | 

W Th e res pondent’s wife told the fri end in o f 2013 that she a nd 

the would^^^H[9in 
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the United Stat es. The frien d states that the respondent’s wife 
The 


of 2014. 



the respondent and his brother-in-law because the brother-in-law’s 

The motion evidence 


As disc ussed above, the respondent’s brother-in- law (_ 

of 2013, and has The respondent is similarly situated to his 

because He 

presents the Amnesty International Report 2014/15 (Motion Exh. V) which states at 



Id. We conclude that the res pondent makes a prima facie showing tl 

mH^^^Hremoved to Sri Lanka. We will thus deny his moti on to r eopen to 
reapply grant his motion to reopen to reapply forand will 

remand the record to the Immigration Judge for further proceedings. 

Accordingly, the following orders will be entered. 

ORDER: The motion to reopen to reapply is denied. 

FURTHER ORDER: The motion to reopen to reapply for is 

granted. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with the foregoing opinion and for the entry of a new decision. 


& ( —■ 

FOR THE BOARD 
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APPLICATION: 


Sec. 


2l2(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(aX6XA)(i)] * 
Present without being admitted or paroled 


under section^^^^B of the Act; 
voluntary departure under section 240B(b) of the Act; reopening 


The United States Court of Appeals for the Third Circuit has remanded this matter to this 
Board for further consideration of the respondent’s appeal of the decision of the Immigration 


Judge, dated November 28, 2012, denying his request for 


under the 


provisions of section 


of the Immigration and Nationality Act, 8 U.S.C. § 1231(b)(3), 


and granting his alter native request for voluntary departure under sectio n 240B(b) of the Act, 
8 U.S.C. § 12290(b). 1 (3d 

(order). The respondent has also filed a motion to reopen and remand with this Board, 
respondent’s appeal, which is opposed by the Department of Homeland Security (“DHS”), will 
again be dismissed. His motion, which is also opposed by the DHS, will be denied. As the 
respondent has presented evidence that he posted the requisite voluntary departure bond, we will 
provide him with an additional 60 days to voluntarily depart this country, the maximum period 
allowed by section 240B(bX2) of the Act. 


1 The respondent, through counsel, has conceded that he is subject to removal from the United 
States because he is an alien who is present in this country without being admitted or paroled by 
an immigration officer or who arrived at any time or place other than as designated by the 
Attorney General (I.J. at 1-2; Tr. at 3; Exh. 1). See section 212(a)(6)(A)(i) of the Act, 8 U.S.C. 
§ 1182(a)(6)(A)(i). To the extent that the Third Circuit has also remanded the record to consider 


the respondent’s eligibility for 


through counsel, he previously conceded that such a 


request is untimely and that there are no qualifying grounds upon which he could present an 


untimely re quest (I.J. at 6; Tr. at 11). See sections_ 

The respondent has also withdrawn any claim to 
l(Tr. at 11-12). 


of the Act, 




















We review Immigration Judges* findings of fact for clear error, but questions of law. 
discretion, and judgment, and all other is sues in appeals, de novo. 8 C.F R. §§ IOQ3.1(dX3X‘)> 
(ii). As the respondent's Application for 

was filed on or after May 11,2005, it is subject to the provisions of the REAL ID Act of 2005. It 
is the respondent’s burden to establish eligibility for relief from removal. Section 240(c)(4)(A) 
of the Act, 8 U.S.C. § 1229a(cX4XA); 8 C.F.R. § 1240.8(d). 

Notwithst anding issues concerning credibility an d corrobor ation, for purposes of establishing 
eligibility for under section of the Act, we conclude that the 

Immigration Judge properly denie d the respondent’s request for because 

he has not established that he is a IrTKi 5 appeal 
brief, filed with this Board on April 26, 2013, the respondent has identified 



(BIA 2014). 

The resgg gd^^S arguments 
Salvador. 



(BIA 2014). The issue 

depend on the a«nd evidence in each individual case, including documented country 
conditions; law eafcc^ment statistics and expert witnesses, if pro ffered; the respondent’s past 
riences; and otter ieliable and credible sources of information. 

(BIA 2014). While the respondent contends that | 

(Respo ndent's Br. at 5), he does not id entify any evidence contained in the 
record which indicates' 





1980) (recognizing that the statements of counsel are not 
evidence). Moreover, even though the respondent contends 



purposes is determined by 



, rather than by the 


The respondent’s 
terms of the claimed 
(3d CK 2012) (recognizing that, because the complained-of 


is also impermissibly circularly defined in 



Cir. 2003), the respondent has not 
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shown that his 



exists indepen dently of the claimed 
mmm ex > stencc is dependent 



For the reasons set forth above, we conclude that the respondent has not demonstrated that 

has not been shown to be 

by 

the claimed A s such, we will not distu rb the Immig ration Judg e’s decision to deny 

the respondent’s request for under section of the Act. 

The respondent has not established that reopened and remanded proceedings are warranted. 
The respondent has presented evidence that, subsequent to the commencement of these removal 
proceedings, he married a lawful permanent resident who, in turn, has filed a Petition for Alien 
: orm 1-130) on his behalf. If proceedings were reopened and remanded, the 
would request administrative closure in order to file an Application for Provisional 
> resence Waiver (Form 1-601 A) with United States Citizenship and Immigration 
JSC IS”) before returning to El Salvador in order to undergo consular processing. See 
8ST.il. § 212.7(e)(1) (granting USCIS exclusive jurisdiction to adjudicate Forms 1-601 A), 
(4Xv^(sroviding that, if an alien is in removal proceedings, he is ineligible to file a Form 1-601A 
inlet' ^removal proceedings have been administratively closed). In some instances, this 
Beard ha? determined that removal proceedings may be administratively closed or continued in 
orc;r to liLIow an alien to pursue an immigration benefit before USCIS. See, eg., Matter of 
Sanchez-Sosa , 25 I&N Dec. 807 (BIA 2012); Matter of Avetisyan, 25 I&N Dec. 688 (BIA 2012). 



At the present time, aliens, such as the respondent, who are married to lawful permanent 
residents are not eligible to file a Form 1-601 A. See 8 C.F.R. § 212.7(e)(3Xiii) (requiring an 
alien to qualify as an immediate relative under section 20l(b)(2)(AXi) of the Act, 8 U.S.C. 
§ 1 l51(b)(2)(A)(i), in order to file a Form I-601A). The DHS has proposed allowing certain 
spouses of lawful permanent residents to file a Form 1-601 A. See Expansion of Provisional 
Unlawful Presence Waivers of Inadmissibility, 80 Fed. Reg. 43,338 (July 22, 2015). However, a 
final regulation has not been implemented which would benefit the respondent. 


We need not consider the likelihood of the 1-130 being approved because even if the Form 
1-130 was approved and the proposed regulations expanding the eligibility of provisional 
unlawful presence waivers were implemented, the respondent has not established that he would 
be able to demonstrate the requisite extreme hardship to his spouse. 2 See 8 C.F.R. 
§ 212.7(e)(3)(vii); see also section 212(a)(9XBXv) of the Act, 8 U.S.C. § 1182(aX9XBXv); 
8 C.F.R. § 212.7(eX3X v i) (proposed rule). The respondent, through counsel, has claimed that he 

2 The DHS has announced that it intends to issue guidance and regulations which “clarifies the 
meaning of the “extreme hardship” standard that must be met to obtain a waiver.” See USCIS 
website, Executive Actions on Immigration, available at http://www.uscis.gov/immigrationaction. 
However, we are unaware of any formal guidance or proposed regulation wbjch formally alters 
the extreme hardship standard. In prior proposed rules, the DHS indicated j5|w£ it would not 
modify the extreme hardship standard. See Provisional Unlawful Pr^0^$. Waivers of 
Inadmissibility for Certain Immediate Relatives, 77 Fed. Reg. 19,902, 19,907 (April 2, 2012) 
(proposed rule). 
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has resided with his spouse since 2008, acts as a surrogate father to her child, and financially 
supports tus spouse and her child (Respondent’s Motion at 9). While we are not unsympathetic 
to the claimed hardship, the respondent's arguments on appeal do not persuade this Board that he 
will likely be able to demonstrate to USCIS that the denial of his application for admission 
would result in extreme hardship to his spouse. See, e g , Matter of Cervantes-Gonzalez , 22 l&N 
Dec. 560 (BIA 1999) (identifying the factors to be used in determining whether an alien has 
established extreme hardship pursuant to section 212(i) of the Act); Matter of Pilch, 21 I&N 
Dec. 627 (BIA 1996). 

The respondent has also not established that USCIS will likely grant his Form 1-601A as a 
matter of discretion. See 8 C.F.R. § 212.7(e)(7); see also 8 C.F.R. § 2l2.7(eX7) (proposed rule). 
Despite his claimed equities, such as his marriage to a lawful permanent resident, residence in 
this country for many years, and claimed rehabilitation, the respondent was convicted of driving 
under the influence of alcohol in 2006 and 2010 (I.J. at 5-6). As discussed by the DHS in its 
opposition to the respondent’s motion, while USCIS has proposed expanding the availability of 
unlawful presence waivers, the DHS, as a whole, has designated aliens who have been convicted 
of drunk driving as a priority for removal (DHS’s Opposition to Respondent's Motion at 2). See 
Memorandum from Jeh Charles Johnson, Policies for the Apprehension, Detention and Removal 
of Undocumented Immigrants (Nov. 20, 2014) (designating aliens who have been convicted of 
driving under the influence as “Priority 2” aliens fbr removal from this country). Drunk driving 
is an extremely dangerous crime. Begay v. United States , 553 U.S. 137 (2008). Considering 
these circumstances, we agree with the DHS that the respondent’s criminal record will most 
likely bar his relief. See, eg., Matter of Marin , 16 I&N Dec. 581 (BIA 1978) (holding that the 
grant of a waiver of inadmissibility under former section 212(c) of the Act requires a balancing 
of favorable and unfavorable factors). 

Ultimately, the respondent’s motion does not establish prima facie eligibility for relief from 
removal. See Shardar v. Att'y Gen. of US., 503 F.3d 308, 312 (3d Cir. 2007); Guo v. Ashcroft , 
386 F.3d 556, 563 (3d Cir. 2004) (holding that the prima facie case standard for a motion to 
reopen requires the applicant to produce objective evidence shewing a “reasonable likelihood” 
that he can establish that he is entitled to relief); cf. Matter tf f? elofrit+Pacheco, 23 I&N 
Dec. 253 (BIA 2002). His potential eligibility for relief rests uptsj? $ chain Of speculative events, 
i.e., the issuance of final regulations expanding the availability of uniawfbl presence waivers, the 
approval of a Form 1-130, a showing of extreme hardship to his spouse, and a showing that he 
warrants a waiver as a matter of discretion. The respondent has not shown that there is a 
sufficient likelihood that each of these events will occur so as to show a reasonable likelihood 
that he will succeed on the form of relief sought. Considering these circumstances, the 
respondent has not established that these proceedings should be reopened and remanded. 

For the reasons set ^fth we once again affirm the Immigration Judge’s decision to 

deny the respondent’s request' fo?and enter a voluntary departure order 
in this case. As the respbfitfc^i haji hot established that reopened and remanded proceedings are 
warranted, the following orders entered. 

ORDER: The respondent’s appeal is dismissed. 

FURTHER ORDER: The respondent’s motion to reopen and remand is denied. 


4 




(b)(6) 


FURTHER ORDER: Pursuant to the Immigration Judge’s order and conditioned upon 
compliance with conditions set forth by the Immigration Judge and the statute, the respondent is 
permitted to voluntarily depart the United States, without expense to the Government, within 
60 days from the date of this order or any extension beyond that time as may be granted by the 
Department of Homeland Security 0‘DHS”). See section 240B(b) of the Immigration and 
Nationality Act, 8 U.S.C. § I229c(b); see also 8 C.F.R. §§ 1240.26(c), (f). In the event the 
respondent fails to voluntarily depart the United States, the respondent shall be removed as 
provided in the Immigration Judge’s order. 

NOTICE: If the respondent fails to voluntarily depart the United States within the time 
period specified, or any extensions granted by the DHS, the respondent shall be subject to a civil 
penalty as provided by the regulations and the statute and shall be ineligible for a period of 
10 years for any further relief under section 240B and sections 240A, 245, 248, and 249 of the 
Act. See section 240B(d) of the Act. 

WARNING: If the respondent files a motion to reopen or reconsider prior to the expiration 
of the voluntary departure period set forth above, the grant of voluntary departure is 
automatically terminated; the period allowed for voluntary departure is not stayed, tolled, or 
extended. If the grant of voluntary departure is automatically terminated upon the filing of a 
motion, the penalties for failure to depart under section 240B(d) of the Act shall not apply. See 
8 C.F.R. § 1240.26(e)(1). 

WARNING: If, prior to departing the United States, the respondent files any judicial 
challenge to this administratively final order, such as a petition for review pursuant to 
section 242 of the Act, 8 U.S.C. § 1252, the grant of voluntary departure is automatically 
terminated, and the alternate order of removal shall immediately take effect. However, if the 
respondent files a petition for review and then departs the United States within 30 days of such 
filing, the respondent will not be deemed to have departed under an order of removal if the alien 
provides to the DHS such evidence of his or her departure that the Immigration and Customs 
Enforcement Field Office Director of the DHS may require and provides evidence DHS dees^s 
sufficient that he or she has remained outside of the United States. The penalties for failure- to 
depart under section 240B(d) of the Act shall not apply to an alien who files a petition for review, 
notwithstanding any period of time that he or she remains in the United States while the petition 
for review is pending. See 8 C.F.R. § 1240.26(i). 
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File: 
In re: 


I - Las Vegas, NV 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Ian E. Silverberg, Esquire 
APPLICATION: Reopening, administrative closure 


OCT 3 0 2015 


This case was last before us on July 6, 2015, when we dismissed the respondent’s appeal 
from an Immigration Judge’s decision denying his application for cancellation of removal under 
section 240A(b)(l) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(bXl)> as 
abandoned but granting his request for voluntary departure. On July 29, 2015, the respondent 
filed a timely motion to reopen. The Department of Homeland Security (DHS) has not 
responded to the respondent’s motion. The respondent’s motion to reopen will be denied. 


The respondent is a native and citizen of Me xico. In his motion, he asks that his ca se be 
reopened in light of his approved application for He 

has submitted proof of his approval, and he notes that he will seek administrative closure of his 
proceedings once his proceedings are reopened. 


Administrative closure is a tool used to regulate proceedings, that is, to manage an 
Immigration Judge’s calendar or to manage the Board’s docket. See Matter of Avetisyan , 
25 l&N Dec. 688 (BIA 2012). Administrative closure temporarily removes a case from a 
calendar or docket and does not result in a final order. See id In the matter before us, there is 
already a final order, and there is nothing on the Board’s docket to manage. Furthermore, the 
relief the respondent has obtained is administered solely by the DHS and does not require that 
proceedings be reopened. The relief is separate and apart from removal proceedings. We 
therefore conclude that administrative closure is not appropriate in this matter. Accordingly, we 
deny the respondent’s motion to reopen. 

ORDER: The respondent’s motion to reopen is denied. 



FOR THE BOARD 









U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 _ 


Decision of the Board of Immigration Appeals 


File: - Los Angeles, CA Date: 

_ JUN 23 201S 

re: 

IN REMOVAL PROCEEDINGS 
APPEAL 


ON BEHALF OF RESPONDENT: Robert J. Foss, Esquire 
APPLICATIONS: 


The respondent appeals the Immigration Judge’s decision of January 6, 2016, which denied 
his applications for 

|. Sections of the Immigration and Nationality Act, 

_The 

Department of Homeland Security (DHS) has not tiled an opposition to the appeal. The appeal 
will be dismissed. 


We review findings of fact, including the determination of credibility, made by die 
Immigration Judge under a “clearly erroneous” standard. 8 C.F.R. § 1003.1 (d)(3)(i); Matter of 
Z-Z-O-, 26 I&N Dec. 586 (BIA 2015); Matter ofR-S-H -, 23 I&N Dec. 629 (BIA 2003); Matter 
of S-H-, 23 I&N Dec. 462 (BIA 2002). We review all other issues, including whether die parties 
have met the relevant burden of proof, and issues of discretion, under a de novo standard. 
8 C.FJR. § 1003.1(d)(3)(ii). 


The respondent, a native and citizen of Honduras, applied for 



Immigration Judge found that he was not credible and that he had not demonstrated that he was 
eligible for relief or protection. See I.J. at 3-18. 


We find no clear error in the Immigration Judge’s adverse credibility determination. See 
section of the Act; Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007); Shrestha v. 

Holder , 590 F.3d 1034, 1042-43 (9th Cir. 2010). The Immigration Judge provided specific and 
cogent reasons to support her adverse credibility finding. See I.J. at 3-13. 


For example, she cited numerous inconsistencies within the respondent’s testimony and 
between his testimony, his statement, his statement, and his 

documentary evidence. These inconsistencies include whether the respondent was 

for months in 2011 










/ 


the distance, whether 




or that the 


before 


in 2011 and continue | 

the respondent came to the United States in 2014, whether | 

si nce 2011 except for| 

respondent was in 

respondent and the other members of his family 

whether the respondent’s brother and two sisters 
resided with him in the family’s home in 2011 or 

whether his brother resided in Mexico since 2011 and his older sister resided for a time in a 
different town in Honduras, and whether his older sister was 
since 2011 or that she was I 




See IJ. at 3-12; Tr. at 62-75, 81-92,96-99, 105-132; Exhibit 3; Exhibit 4(B), (C), and 


We are not persuaded by the respondent’s assertion that the Immigration Judge’s adverse 
credibility determination is not supported by substantial evidence, or that a careful examination 
of the record shows that many cases of the contradictions found by the Immigration Judge are 
not present at all or are based on a misstatement of the evidence. See Brief at 2-10. On the 
contrary, a careful review of the record reflects that the Immigration Judge cited only some of 
the many inconsistences in the respondent’s testimony. See, eg., Tr. at 62-75, 81-92, 96-99, 
105-132. An adverse credibility determination under the REAL ID Act may be based on 
testimony regardless of whether it goes to the heart of an applicant’s claim. See section 
of the Act;^^^H ■ 


We are not convinced by the respondent’s argument that the Immigration Judge attempted 
to manufacture contradictions on some points, pounced on certain details, and was intent on 
interpreting every nuance in a way that is inconsistent. See Brief at 4-9. Upon our de novo 
review, we find that the inconsistences cited by the Immigration Judge are significant and 
material, particularly the inconsistencies regarding that the respondent 

claimed to 

See Tr - * 65-72, 74-75, 82-86,90, 98-99,105, 
107-109, 112-114, 118-129. We find no merit in the respondent’s assertion that any apparent 
contradictions have either been explained, are minor inconsistencies, or have been manufactured 
by the court’s mischaracterization of the record. See Brief at 13. Considering the totality of the 
circumstances before the Immigration Judge, we cannot conclude that her adverse credibility 


finding is clearly erroneous. See I.J. at 3-12; section! 


of the Act; 


We are not swayed by the respondent’s assertion that the Immigration Judge failed to 
consider all the evidence and that the mischaracterization of the evidence prejudices him and 
does not comport with fundamental fairness, violating his due process rights. See Brief at 13. 
We concur in the Immigration Judge’s determination that the respondent did not meet his burden 
to establish his eligibility for 


2 











t 



|, and did not meet the §.^j| 

(i.e., that 

|). See I.J. at 13-18; 

(BIA 1995) 

that lacks veracity cannot satisfy burden of proof necessary to establish eligibility for| 

|); ■ ■ (9th Cir. 201 




Upon our de novo review, we agree with the Immigration Judge that the respondent has not 
met his burden to show that il 



upon his return. See I.J. at 18} 

(9th Cir. 2003) (upholding 
denial of relief based on adverse credibility determination where claim 

depended upon same evidence presented in support of ^^^|). Accordingly, the respondent’s 
appeal will be dismissed. 


ORDER: The appeal of the Immigration Judge’s decision of January 6,2016, is dismissed. 
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MOTION 

ON BEHALF OF RESPONDENT: Bryan S. Johnson, Esquire 

ON BEHALF OF DHS: Warren R. Kaufman 

Assistant Chief Counsel 

.APPLICATION: Reopening 


This matter was last before the Board on May 11, 2015, when we summarily dismissed the 
respondent’s appeal. The respondent, a native and citizen of Honduras, has filed a timely motion 
to reopen, alleging ineffective assistance of prior counsel. 1 The Department of Homeland 
Security opposes the granting of the motion to reopen. The respondent has also filed a motion to 
consolidate proceedings." The motion to consolidate will be denied. The motion to reopen will 
be granted. 

The respondent seeks reopening based on alleged ineffective assistance of prior counsel. The 
respondent contends that prior counsel failed to file an appellate brief after indicating that a brief 
would be filed and also failed to meaningfully apprise the Board of the reasons underlying the 
respondent’s appeal in the Notice of Appeal (Motion at 12). The respondent further contends 
that when his mother (“the applicant”) followed up with her attorney to check on the status of the 
appeal, her attorney misrepresented the basis for the Board's denial (Motion at 18-19). 
Specifically, the respondent contends that although the appeal was summarily dismissed due to 
failure to provide a Notice of Appeal with sufficient facts and arguments to apprise the Board of 
the basis for his appeal and for failure to submit a brief, his attorney told the applicant that the 


Although the motion indicates that the respondent has been removed from the United States 
and is currently residing in Honduras, we note that the post-departure limitations on motions to 
reopen do not apply to statutory motions to reopen. See Garcia-Carias v. Holder, 697 F.3d 257, 
264 (5th Cir. 2012) and Lari v. Holder , 697 F.3d 273 (5th Cir. 2012). 


■ The respondent is a J-year-old ch ild. His mother, 
m is an applicant proceedings. She filed a motion seeking to consolidate her 

proceedings with her son. Given the circumstances, the Immigration Judge agreed to consider 
these cases concurrently, although he issued two separate decisions (Tr. at 4-5, 17-18). See 
generally 8 C.F.R. § 1240.1 (a)(iv). As the proceedings are distinct, the motion to consolidate 
proceedings is denied. However, like the Immigration Judge, we will consider the cases 
concurrently and issue two separate decisions. 
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appeal had been dismissed because the Board did not agree with his arguments on appeal 
(Motion at 13-14). In support of his claims, the respondent has submitted copies of emails sent 
between the applicant and former counsel to corroborate that these statements were made (see 
Motion attachments at 21-24). 


The respondent has complied with the procedural requirements for ineffective assistance of 
counsel claims before the Board (see Motion attachments at 1-14, 15-20, 25). See Matter of 
Lozada , 19 I&N Dec. 637, 639 (BIA 1988). Moreover, we agree with the respondent that his 
proceedings were rendered fundamentally unfair by his attorney's conduct, because his failure to 
apprise the Board of the reasons for the appeal and his misrepresentation to the applicant that he 
had done so are manifestly prejudicial. See Matter of Assaad, 23 I&N Dec. 553 (BIA 2003); 
Matter of B-B-, 22 I&N Dec. 309, 311 (BIA 1998) (requiring ineffective assistance to be so 
egregious as to render the hearing unfair); Matter of Lozada, supra , at 640; see qIso Ogbemudia 
v. INS, 988 F.2d 595, 598 (5th Cir. 1993) (requiring an alien to demonstrate “substantial 
prejudice” in order to establish that a hearing is fundamentally unfair). Moreover, in light of 


evolving case law pertaining to the respondent’s [ 


facts and evidence in the respondent’s case could form the basis of a I 


claim, counsel’s failure to argue that the 


light of j 


(BIA 2014) is also prejudicial. 


In view of prior counsel’s ineffective assistance and the resulting prejudice, we will reopen 
proceedings and remand the record to the Immigration Judge for further consideration of the 
respondent’s eligibility for relief. We express no opinion as to the respondent’s ultimate 
eligibility for relief. In light of our disposition of this case, we need not reach the respondent’s 
remaining arguments in his motion to reopen, many of which pertain to issues over which we do 
not have jurisdiction (Motion at 2-3). 


ORDER: The motion to reopen proceedings is granted. 


FURTHER ORDER: The motion to consolidate is denied. 


FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with the foregoing opinion and entry of a new decision. 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Mahfuzur Rahman, Esquire 

ON BEHALF OF DHS: Rachel McDonald 

Assistant Chief Counsel 

APPLICATION: Reopening, reconsideration 


This case was last before us on January 7, 2016, when we dismissed the respondent’s appeal 
from an Immigration Judge’s decision denying his applications for 


On April 6, 2016, the 

respondent filed a motion to reopen and reconsider. The respondent also has requested a stay of 
removal. The Department of Homeland Security (DHS) opposes the respondent’s motion. The 
respondent’s motion to reopen and reconsider will be denied. The respondent’s request for a stay 
of removal also is denied. 


I. MOTION TO RECONSIDER 

In his motion, the respondent has presented numerous arguments challenging the manner in 
which his proceedings were conducted and the Immigration Judge’s adverse credibility finding. 
We consider these arguments a motion to reconsider our prior ruling in his case, but the motion 
is untimely. See section 240(c)(6)(B) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1229a(c)(6)(B); 8 C.F.R. § 1003.2(b)(2) (stating that a motion to reconsider “must be filed with 
the Board within 30 days after the mailing of the Board decision”). 

The statute and regulations do not contain exceptions to the filing deadline for motions to 
reconsider. The respondent also has not explained the untimeliness of his motion or asked us to 
consider his arguments pursuant to our sua sponte authority. Further, even if the respondent’s 
motion had been timely, the respondent has not raised any arguments that either were not or 
could not have been raised on appeal. 1 See generally Matter of O-S-G-, 24 I&N Dec. 56, 57 
(BIA 2006) (indicating that a motion to reconsider is neither a vehicle for advancing 
supplemental legal arguments that could have been raised previously nor a mechanism for 


1 To the extent that the respondent is claiming that certain arguments were not raised on appeal 
due to errors of his former attorney, we have considered this argument in addressing the 
respondent’s motion to reopen due to ineffective assistance of counsel. 








submitting a late-filed brief). Accordingly, the respondent has not met his burden of establishing 
that reconsideration of our prior decision in his case is warranted. We therefore deny the 
respondent’s motion, to the extent that it is a motion to reconsider, as untimely. 


II. MOTION TO REOPEN 

Unlike his request for reconsideration, the respondent’s request for reopening is timely. 
See section 240(c)(7)(C)(i) of the Act. The respondent, however, has not met his burden of 
establishing that reopening is warranted in his case. 

In his motion to reopen, the respondent claims that he was the victim of ineffective assistance 
of counsel both before the Immigration Judge and on appeal. He claims that both attorneys who 
represented him in his prior proceedings failed to represent him effectively and to work 
diligently on his case. He lists a number of grievances against his prior representatives and 
appears to claim that their disbarment provides sufficient support for reopening his proceedings. 

The respondent has not submitted evidence to support his claims that his prior attorneys have 
been disbarred. Further, the respondent has not complied with the procedural requirements that 
must be met before we will consider a claim of ineffective assistance of counsel. See Matter of 
Lozada, 19 I&N Dec. 637, 639-40 (BIA 1988); see also Lara v. Trominski, 216 F.3d 487,496-99 
(5 th Cir. 2010) (discussing reasoning behind Matter of Lozada, supra, and finding its application 
to motion to reopen appropriate). In particular, the respondent has not submitted (1) an affidavit 
setting forth in detail the agreement that he entered into with his counsel; (2) evidence showing 
that his attorneys have been informed of the allegations leveled against them and that they have 
been given an opportunity to respond; or (3) evidence that a complaint has been filed with the 
appropriate disciplinary authorities, or an explanation for the lack of a complaint. 2 Id. at 639. 

Without the information generated by compliance with these requirements, we cannot 
determine whether the mistakes the respondent identifies were due to his former attorneys or due 
to lack of diligence or lack of credibility on his part. See Hernandez-Ortez v. Holder, 741 F3.d 
644, 648 (5 th Cir. 2014) (upholding application of Lozada requirements). For instance, the 
attorney who represented the respondent during his hearing before the Immigration Judge only 
asked limited questions regarding the respondent’s claim and did not seek to clarify some 

of the discrepancies identified by the Immigration Judge. The attorney who represented the 
respondent on appeal did contest the Immigration Judge’s adverse credibility finding, but the 
respondent now has presented several new arguments addressing specific discrepancies cited by 


2 In its opposition to the respondent’s motion, the DHS concedes that the respondent’s statement, 
included as Exhibit A to his motion, is sufficient to constitute an affidavit setting forth in detail 
the agreement that the respondent had with his former attorneys. While the respondent’s 
statement does contain some information, it does not describe in detail his arrangements with his 
former attorneys. In particular, the statement does not set forth precisely what the attorneys 
agreed to do for the respondent, what he agreed to do, and what he agreed to pay. 
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the Immigration Judge. The respondent’s current arguments are not sufficiently persuasive to 
convince us that the prior adverse credibility finding in his case was clearly erroneous. 
Moreover, without further information, including compliance with the Lozada requirements, we 
are unable to discern whether the conduct of the respondent’s prior attorneys was error or simply 
a consequence of the respondent’s lack of credibility, and the combination of the record and the 
respondent’s motion is not sufficient to convince us that the respondent was deprived of a full 
and fair hearing. 3 


The respondent also claims that he is entitled to reopening on the basis of new and previously 
unavailable evidence relevant to his claim. The respondent asserts that 

Bangladesh have since his final hearing before the Immigration Judge in July 2015. In 

he that and the 

In addition, he contends that the 
2016 and I 


his uncle, the 
that, if the respondent returns to 


constitution by I 



Bangladesh, 


In support of his claims, the respondent has offered an article from the Economist that 
predates his hearing before the Immigration Judge and therefore is not new or previously 
unavailable (Respondent’s Motion, Tab J). See 8 C.F.R. § 1003.2(c)(1) (stating that a motion to 
reopen “shall not be granted unless it appears to the Board that evidence sought to be offered is 
material and was not available and could not have been discovered or presented at the former 
hearing”). He also has submitted the 2014 Human Rights Report from the United States 
Department of State, but the DHS included this report in the background evidence it submitted 
during the respondent’s hearing (Exhibit 3, at 46). 


The only new and previously unavailable evidence he has provided regarding conditions in 
Bangladesh is the evidence in Exhibits B, C, D, and E, which includes statements from his 
brother, his uncle, a neighbor and a doctor. The respondent’s brother did not 

(Respondent’s Motion, Exhibit B). Accordingly, his statement provides 
little, if any, support for the respondent’s claims. Similarly, the doctor did not£|§^^^^^^| 
so his statement does not confirm the respondent’s claims regarding 
(Respondent’s Motion, Exhibit E). 



The respondent’s uncle and neighbor did experience or view the 

respondent’s uncle, but neither source is objective. Further, the event they describe is meant to 
bolster the respondent’s prior claim, but the Immigration Judge found the respondent’s 


3 The respondent has resubmitted many of the documents he provided during his hearing with 
his motion to reopen. Some of the documents pertaining to appear to be 

new, but he has not established that these documents were previously unavailable. Further, 
because he did submit numerous documents during his hearing, he cannot fault his prior 
attorneys for his failure to produce any new but previously available documents, and he has not 
done so. 


3 

















testimony in support of this claim not credible. Given these facts, the statements are not 
sufficient to meet the respondent’s burden of showing that the result in his case would likely 
change if his proceedings were reopened. See Matter of Coelho, 20 I&N Dec. 464, 471-73 (BIA 
1992) (indicating that an alien seeking reopening for further consideration of an application for 
relief bears a “heavy burden” and must present evidence of such a nature that the Board is 
satisfied that if proceedings are reopened, the new evidence would likely change the result in the 
case). 

Based on the foregoing, we deny the respondent’s motion to reopen based both on a claim of 
ineffective assistance of counsel and a claim of new and previously unavailable evidence. 

ORDER: The respondent’s motion to reopen and reconsider is denied. 

FURTHER ORDER: The respondent’s request for a stay of removal is denied. 
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ON BEHALF OF RESPONDENT: Laura Elizabeth Vittetoe, Esquire 

ON BEHALF OF DHS: David Delgado 

Assistant Chief Counsel 

CHARGE: 

Notice: Sec. 237(a)(l )(B), I&N Act [8 U.S.C. § 1227(a)(1)(B)] - 

In the United States in violation of law (sustained) 

Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] - 
Convicted of aggravated felony (withdrawn) 

Sec. 237(a)(2)(B)(i), I&N Act (8 U.S.C. § 1227(a)(2)(B)(i)] - 
Convicted of controlled substance violation (withdrawn) 

APPLICATION: Reopening 


Although the respondent, a native and citizen of Costa Rica, has appealed from the 
November 21, 2014, decision of the Immigration Judge, he has neither alleged any error of fact 
or law in the Notice of Appeal (Form EOIR-26), nor supported the appeal with a supplemental 
brief. Accordingly, the respondent’s appeal will be dismissed. See 8 C.F.R. § 1003.3(b); 
see also Bonne-Annee v. INS, 810 F2d 1077, 1078 (11th Cir. 1987). 


The respondent has, however, submitted a motion to reopen during the pendency of the 
appeal, which is treated as a request for a remand based on the new evidence provided therewith. 
See 8 C.F.R. § 1003.2(c)(4). The evidence has been presented to show that the respondent’s 
2012, convictions for contributing to the delinquency or dependency of a minor and 
trespass on school grounds or facilities in violation of Florida Statutes §§ 827.04(1 )(a)/26.012, 
810.097(1)/26.012 have been vacated for “fundamental due process violations” (Respondent’s 
M.T.R. at Exh. 4 (“Agreed Order on Defendant’s Motion for Clarification”)). 1 


1 The Notice to Appear initially alleged that on 2012, the respondent was also 

convicted of possession with intent to sell, manufacture, or deliver marijuana in violation of 
Florida Statutes § 893.13(lXc)2 (Exh. 1). This was charged in count one of the five count 
Felony Information, but the criminal judgment only reflects convictions under counts two 
through four (Exh. 5 at Tad D pp. 27-30). Hence, this factual allegation and the related charges 

(continued...) 











See Garces v. United States Attorney General , 611 F.3d 1337, 1344-45 (11th Cir. 2010). The 
evidence has also been presented to show that the amount of marijuana involved in the criminal 
proceedings was less than 30 grams and that, therefore, the respondent is eligible to apply for 
adjustment of status with a waiver of inadmissibility if the motion is granted (Respondent’s 
M.T.R. at Exh. 4). See sections 245(a) and 212(h) of the Immigration and Nationality Act, 
8 U.S.C. §§ 1255(a), 1182(h). However, the motion will be denied. 

The evidence presented is insufficient to persuade us to grant the respondent’s motion to 
remand for several reasons. First, the conviction documents in the record of proceeding reflect 
that the respondent was convicted on 2012 (Exhs. 2 and 5 at Tab D). Yet the 

February 17, 2015, Agreed Order on Defendant’s Motion for Clarification reflects that the 
conviction was entered 1 year later than that on 2013. Far from explaining or even 

acknowledging this discrepancy, the respondent has carried this discrepant date of conviction 
over into the motion to remand (Respondent’s M.T.R.). Further, no copy of the actual 
Motion for Clarification has been provided; nor has the respondent clarified what the 
“fundamental due process violations” were that led the criminal court to issue this order. 
Additionally, the order lacks any explanation for why the State attorney stipulated to the 25 gram 
amount of marijuana (especially since the respondent was not convicted under the possessory 
count in the Felony Information). * 2 Thus, this evidence is not sufficiently reliable and detailed to 
warrant reopening the case under the circumstances. 

Were this evidence probative of the respondent’s deportability, as opposed to his eligibility 
for discretionary relief from removal, we might have taken a more liberal view of the evidence. 
But the respondent is deportable as a nonimmigrant visa overstay pursuant to section 
237(a)(1)(B) of the Act, 8 U.S.C. § 1227(a)(lXB), and this evidence is irrelevant to that fact 
(I.J. at 2; Exh. 1). 

As evidence of the respondent’s eligibility for discretionary adjustment of status with a 
waiver of inadmissibility, the Agreed Order on Defendant’s Motion for Clarification is 
insufficient to justify remanding the record for further proceedings, even setting aside the 
discrepant conviction date and lack of explanatory detail in the order. First, the respondent was 
personally served with the Notice to Appear on February 9, 2012 (Exh. 1). There were eight 
hearings held during the course of the removal proceedings from February 21, 2012, until the 
final hearing on November 21, 2014. The record reflects that the respondent appreciated the 
significance of the removal proceedings from the outset (Tr. at 3). Yet inexplicably, the 
respondent did not seek and obtain the February 17,2015, Agreed Order on Defendant’s Motion 


(...continued) 

of deportability were withdrawn at the initial master calendar hearing on February 21, 2012 
(Tr. at 5-6). Nevertheless, the respondent inexplicably concedes in the motion that he has a 
“conviction for possession” of marijuana (Respondent’s M.T.R.). 

2 The complaint/arrest affidavit reflects that the respondent had 46.5 grams of marijuana, scales, 
and a bag of plastic bags at the time of his arrest on 2011 (Exh. 5 at Tab D p. 29). 
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for Clarification until after the completion of the proceedings before the Immigration Judge 
(Respondent’s M.TR.). 

Under 8 C.F.R. § 1003.2(c)(1), a motion to reopen “shall not” be granted unless the pertinent 
evidence “was not available and could not have been discovered or presented at the former 
hearing[.]” See also Faddah v. INS, 580 F.2d 132, 133 (5th Cir. 1978); Sakhawati v. Lynch, — 
F.3d —, 2016 WL 946202 at *4 (6th Cir. Mar. 14, 2016); cf. Bonner v. City of Prichard, 
661 F.2d 1206, 1209 (11th Cir. 1981) (en banc). Although the respondent claims through 
counsel to have filed “multiple” prior motions in criminal court, all of which were unsuccessful, 
the respondent has not supported this claim with any evidence (Respondent’s M.T.R.). See INS 
v. Phinpathya, 464 U.S. 183, 188 n. 6 (1984); Tang v. INS, 223 F.3d 713, 720 (8th Cir. 2000); 
Brown v. INS, 775 F.2d 383, 388 (D.C. Cir. 1985); Matter of Ramirez-Sanchez, 17 I&N 
Dec. 503, 506 (BIA 1980). The respondent has not provided any affidavits, copies of the 
claimed prior filings in criminal court, or any reasonable explanation for why the Agreed Order 
on Defendant’s Motion for Clarification could not have been obtained prior to the close of the 
proceedings before the Immigration Judge - especially in view of the fact that the order relates to 
criminal proceedings that concluded prior to the initiation of the removal proceedings. Hence, 
the motion to reopen is subject to denial under the mandatory terms of the governing regulation. 
See 2A Norman J. Singer, Sutherland Statutory Construction § 57.03 (4th ed. 1984) (“The form 
of the verb used in a statute, i.e., something ‘may,’ ‘shall’ or ‘must’ be done, is the single most 
important textual consideration determining whether a statute is mandatory or directory.”). 

Finally, we also deny the motion to reopen in the exercise of discretion. See INS v. Doherty, 
502 U.S. 314, 322-23 (1992). First, the respondent should have obtained the evidence that he 
now seeks to present while the proceedings were pending before the Immigration Judge, and he 
has not provided a reasonable explanation for his failure to have done so. Thus, he has not 
demonstrated due diligence. Cf Matter of Cardenas Abreu, 24 I&N Dec. 795, 801 & n. 7 
(BIA 2009), rev’don other grounds, Abreu v. Holder, 378 F. App’x 59 (2nd Cir. 2010). Second, 
the respondent has accrued an extensive juvenile criminal record involving repeated retail thefts 
(pp. 38, 41-42, 45), repeatedly providing a false name to law enforcement (pp. 39-40, 45), 
repeated burglaries (p. 43-44, 49), and repeated violations of the terms of his probationary 
punishments (pp. 48, 50, 51) (Exh. 5 at Tab E pp. 38-51). In view of this extensive juvenile 
criminal record, the respondent should have supported the motion to remand with countervailing 
evidence of his discretionary fitness for lawful permanent residency. See generally Matter of 
Bias, 15 I&N Dec. 626 (BIA 1974; A.G. 1976); Matter of Aral, 13 I&N Dec. 494 (BIA 1970); 
see also Elkins v. Moreno, 435 U.S. 647, 667-68 (1978) (recognizing that criminal history 
constitutes an adverse discretionary factor weighing against adjustment of status). Instead, he 
has provided nothing of the sort. Accordingly, the following order will be entered. 

ORDER: The respondent’s motion to remand is denied, and the respondent’s appeal is 
dismissed. 
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IN REMOVAL PROCEEDINGS 


Date: 

APR 2 9 2016 


MOTION 

ON BEHALF OF RESPONDENT: George P. Mann, Esquire 
APPLICATION: Reopening 

On March 14, 2016, the respondent submitted a motion to reopen proceedings in which the 
Board dismissed his appeal on October 14,2015. The motion will be denied. 

The respondent's motion is untimely as it was filed more than two years after the Board’s 
final administrative decision. Section 240(c)(7) of the Immigration and Nationality Act, 
8 U.S.C. § 1229a(c)(7); 8 C.F.R. § 1003.2(c)(2). However, he seeks reopening as he avers that 
conditions in his native Mexico have changed such that he is now eligible for relief. Section 
240(c)(7)(C)(ii) of the Act; 8 C.F.R. § 1003.2(c)(3)(ii). The respondent also asks that 
proceedings be reopened so that they may be continued or administratively closed as he asserts 
that he is prima facie eligible to apply for the Department of Homeland Security's (“DHS”) 
Deferred Action for Childhood Arrivals (“DACA”) program. 

To the extent that the respondent wishes to seek immigration benefits under DACA, the 
DHS has exclusive jurisdiction over the decision to grant an individual deferred action. Matter 
of Bahta, 22 I&N Dec. 1381, 1391-92 (BIA 2000); Matter of Quintero, 18 I&N Dec. 348 (BIA 
1982); see also Matter of Yauri, 25 I&N Dec. 103, 110 (BIA 2009) (“As a practical matter. 
Immigration Judges and the Board have limited and finite adjudicative and administrative 
resources, and those resources are best allocated to matters over which we do have jurisdiction.”). 
Neither the Immigration Judge nor this Board has authority to review the DHS's exercise of 
prosecutorial discretion. Id; Matter of E-R-M- & L-R-M-, 25 I&N Dec. 520 (BIA 2011); Matter 
of G-N-C-, 22 I&N Dec. 281, 284 (BIA 1998). In this regard, we note that the respondent's 
reliance on unpublished Board decisions and our holding in Matter of Avetisyan, 25 I&N Dec. 
688 (BIA 2012), is misplaced. In this regard, we initially observe that it is well-established that 
unpublished decisions of the Board are not binding precedent. Matter of Echeverria, 25 I&N 
Dec. 512, 519 (BIA 2011). Moreover, as we do not know the factual underpinnings of the noted 
cases, we are unable to evaluate their relevance to the respondent's case. 

Further, while the respondent refers to the factors in Matter of Avetisyan, supra, he has 
not persuasively argued that these factors apply in his favor, in Matter of Avetisyan, supra, we 
noted that administrative closure temporarily removes a case from an Immigration Judge's active 
calendar in order to await an action or event “that is relevant to [the] immigration proceedings 
but is outside the control of the parties or the court and may not occur for a significant or 
undetermined period of time.” Id at 695. Consideration should also be given to the ultimate 
outcome of removal proceedings (for example, termination of the proceedings or entry of a 
removal order) when the case is recalendared before the Immigration Judge or the appeal is 






reinstated before the Board. Id. at 696. As noted, the decision to grant a request for deferred 
action lies within the exclusive jurisdiction of the DHS. Matter of Quintero, 18 I&N Dec. 348, 
350 (BIA 1982) (“[Sjince the respondent can request deferred action status at any stage in the 
proceedings, the immigration judge did not err in refusing to adjourn the hearing to allow him to 
pursue that relief.”). As an order of removal does not preclude the government from 
adjudicating an application for deferred action, the respondent has not shown how a decision on 
his DACA application would be relevant to the proceedings. As such, proceedings need not be 
administratively closed for the respondent to have his DACA application adjudicated. 

Furthermore, to date the DHS has not indicated that it intends to defer action in this case. 
Therefore, approval of a DACA application was and continues to be speculative. Moreover, as 
noted, the respondent can continue to pursue DACA in spite of his order of removal. Should it 
become necessary, a request for a stay of removal pending consideration of an application for 
relief that is before USCIS can be addressed to the DHS. 8 C.F.R. §§ 241.6(a) and 1241.6(a). 
Therefore, we decline to sua sponte reopen and administratively close or otherwise remand the 
proceedings. Matter of G-D-, 22 I&N Dec. 1132, 1133-34 (BIA 1999) (“As a general matter, we 
invoke our sua sponte authority sparingly, treating it not as a general remedy for any hardships 
created by enforcement of the time and number limits in the motions regulations, but as an 
extraordinary remedy reserved for truly exceptional situations.”); Matter of J-J-, 21 I&N Dec. 
976 (BIA 1997); 8 C.F.R. § 1003.2(a). 


We also find that the respondent has failed to carry his heavy burden of demonstrating that a 
has occurred in Mexico such that his filing delay should be excused. INS v. 
Abudu, 485 U.S. 94 (1988); Matter ofS-Y-G-, 24 I&N Dec. 247, 251, 258 (BIA 2007). In this 
regard, we initially note that he cites changes in Mexico since the time of his departure from that 
country in 2001 or 2002 in support of his motion (Motion at 15). However, the issue is whether 

since the time of his April 29, 2014, hearing. To determine 
whether a for purposes of exempting the respondent’s motion 

from the noted statutory bar, we compare the evidence of country conditions submitted with the 
motion to those that existed at the time of his hearing. Matter of S-Y-G-, supra at 253. 


In addition, an individual filing a motion to reopen based on Qj 

instead must offer reasonably specific information showing |gm 

(6th 


I, but 



in Mexico 


H ( BIA 1985)). Thus, the fact that 

insufficient, by itself, to warrant reopening; the to the respondent's 

situation. Section of the Act. He does not need to conclusively establish 

eligibility for relief to secure reopening. Rather, he needs only set out a prima facie case of his 
eligibility, by submitting objective evidence that shows a “reasonable likelihood” or “realistic 
chance” that he can later establish eligibility. Yu Yun Zhang v. Holder, 702 F.3d 878, 879 (6th 
Cir. 2012); see also INS v. Doherty, 502 U.S. 314, 323 (1992) (a movant's failure to establish a 
prima facie case for relief is reason enough not to reopen). 
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The respondent's evidence demonstrates that 

in various parts of Mexico, including the respondent's native state of Veracruz, has 
been ongoing Since well before his hearing (Motion, Tabs J/f-o, x). Other documents reflect that 

(Motion 22, Tabs J/a-k, t). However, 
a exempting the respondent's motion from the 

statutory time-bar. The respondent also has not shown that these 

We appreciate the respondent's concerns about in Mexico, 

including Veracruz. However, he has neither shown that a in 

Mexico, nor demonstrated that he has an as is required for 

| 9 Rather, he has not shown how his 

See (noting 

that in a country and out 

for purposes of establishing eligibility). 

Inasmuch as the respondent has not met his burden of proof for relief, it follows that he 

has also failed to satisfy I 




(1984). ) 

Finally, the respondent has not established that he I 



Thus, as the respondent has neither shown in Mexico, 

nor demonstrated that he is prima facie eligible for relief from removal, his motion is not exempt 
from the statutory time limitation on motions to reopen. Accordingly, the following order shall 
be entered. 


ORDER: The motion is denied. 



1 We observe that a 2014 article submitted by the respondent reflects that 

(Motion, Tab Y). However, the respondent is a 
native Mexican, and he has not shown that he would be 
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Falls Church, Virginia 22041 

File: 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Pro se 
CHARGE: 

Notice: Sec. 2l2(aX6)(A)(i), l&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] - 
Present without being admitted or paroled 

Sec. 212(aX2)(AXi)(H), I&N Act [8 U.S.C. § 1182(a)(2)(A)Ci)(II)] - 
Controlled substance violation 

APPLICATION: Reopening 



In a March 17, 2 014, decision, the Immigration Judge denied the respondent’s a pplication for 
to Colombia The Board 

dismissed the respondent’s appeal of this decision on November 17,2014. On May 11,2015, the 
respondent submitted a motion to reopen his removal proceedings. 2 The Department of 
Homeland Security (“DHS”) did not file a response to the respondent’s motion. The record will 
be remanded for further proceedings. 


We review the findings of fact, including the determination of credibility, made by the 
Immigration Judge under a "clearly erroneous” standard. 8 C.F.R. § I003.1(d)(3)(i). We review 
all other issues, including whether the parties have met their relevant burden of proof, and issues 
of discretion, under a de novo standard. 8 C.F.R. § 1003.1(d)(3)(H). 


The Immigration Judge appears to have made a competency determination, but this analysis 
was not included in her March 17, 2014, decision, or reflected in the transcript in the record 


respondent: 


(b)(6) 


_i 

(I.J.at 1). 


2 The respondent also submitted a brief requesting that he be granted conditional release from 
detention. However, as removal proceedings are separate and apart from bond proceedings, we 
lack jurisdiction to consider issues concerning the respondent's custody status in the instant 
removal proceedings. See 8 C.F.R. § 1003.19(d). 










I 
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before us (Tr. at 25; Respondent’s Brief at 7). Accordingly, we will remand the record in order 
for the Immigration Judge to make clear and specific findings on the threshold issue of the 
respondent’s mental competency, and to identify the procedural safeguards applied, if 
appropriate. See Matter of M-A-M-, 25 I&N Dec. 474 (BIA 2011). On remand, the parties and 
the Immigration Judge may also address the respondent’s claim on appeal that he is a United 
States citizen. The following order will be entered. 

ORDER: The record is remanded to the Immigration Court for further proceedings 
consistent with the foregoing opinion. 
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ON BEHALF OF RESPONDENT: Margarita M. Manduley, Esquire 
CHARGE: 

Notice: Sec. 212(aX7XAXiXD, I&N Act [8 U.S.C. § 11 82(aX7XAXiXI)l - 
Immigrant - no valid immigrant visa or entry document 

APPLICATION: 


The respondent, a native and citizen of Guatemala, appeals from the Immigration Judge's 
October 27,2014, decision denying her application 

of the Immigration and Nationality Act, 

|, as well as her request for| 

The appeal will be sustained, and the record will be remanded. 




The respondent seeks 

in Guatemala, 
respondent did not comply with| 


| and related relief based 
In her decision, die Immigration Judge determined that the 

applications or demonstrate 


than I 


(I.J at 2). In the alternative, the Immigration Judge found that the 


respondent did not establish that she was eligible for relief because she did not establish that she 



The respondent challenges these findings on appeal (Respondent’s Br. at 3-5, 7-15). 
Additionally, the respondent argues that she was denied a full and fair hearing before the 
Immigration Judge (Respondent’s Br. at 5-7). 

This Board must defer to the Immigration Judge’s factual findings, including findings 
as to the credibility of testimony, unless they are clearly erroneous. See 8 C.F.R. 
§ 1003.1(dX3Xi); see also Ridore v. Holder, 696 F.3d 907 (9th Cir. 2012); Matter ofZ-Z-O-, 
26 I&N Dec. 586 (BIA 2015). We review questions of law, discretion, and judgment de novo. 
See 8 C.F.R. § 1003.1(dX3Xii)- On review, we conclude that the respondent did not receive a 
full and fair hearing in this case. 

At the beginning of the individual merits hearing, the respondent affirmed that everything in 
her application was true and correct to the best of her knowledge (Tr. at 23). The 











Immigration Judge then asked the respondent, “And if you were to testily today, would what you 
say today be exactly what you put in your declaration?” (Tr. at 23). The respondent answered in 
the affirmative. Thereafter, the Immigration Judge took the lead in questioning the respondent 
regarding certain dates and details relevant to her claim. At the conclusion of the Immigration 
Judge’s questioning, she indicated that she would allow the Department of Homeland Security 
attorney to cross-examine the respondent on the facts stated her declaration and then allow the 
respondent’s attorney to conduct redirect examination (Tr. at 33). Later, when the respondent’s 
attorney challenged the Immigration Judge’s decision in this regard, the Immigration Judge 
insisted that the respondent could add any clarifications to her declaration in writing, but could 
not testify beyond a redirect examination related to the facts already stated in her declaration (Tr. 
at 52-57). The Immigration Judge also insisted that the case must be completed on that date (Tr. 
at 53, 55). 


It is well-settled that applicant may stipulate that her oral testimony would be 

consistent with her written assertions. (9th Cir. 2000); 

(BIA 1989). However, there was no stipulation in this case. 
Rather, the Immigration Judge unilaterally restricted the presentation of the respondent’s case 
without providing her the opportunity to develop the record by allowing counsel to conduct 
direct examination. The United States Court of Appeals for the Ninth Circuit has emphasized 
that “[a]n applicant’s oral testimony is ‘an essential aspect of adjudication process’ 

and the refusal to hear that testimony is a violation of due process.” 

(9th Cir. 2013) (citing see also 

(BIA 2014). Further, we conclude that the respondent was prejudiced by 
the Immigration Judge’s actions in not allowing respondent’s counsel to conduct direct 
examination of the respondent, despite being found credible. Colmenar v. INS, supra, 
at 971 (prejudice required for due process violation). We will accordingly remand the record to 
the Immigration Judge for a de novo hearing and for the entry of a new decision based on the 
entirety of the evidence including that which is produced on remand. 


Accordingly, the following orders are entered. 


ORDER: The respondent’s appeal is sustained. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with the foregoing opinion. 
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Assistant Chief Counsel 

CHARGE: 

Notice: Sec. 212(a)(6)(A)(i), I&N Act [8 U.S.C. § II82(a)(6)(A)(i)] - 
Present without being admitted or paroled 

APPLICATION: Cancellation of removal; motion to remand 


The respondent appeals the Immigration Judge’s March 31, 2014, decision denying her 
application for cancellation of removal under section 240A(b) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229b(b). During the pendency of her appeal, the respondent filed a 
motion to remand. The Department of Homeland Security (“DHS”) opposes the motion. The 
motion will be denied, and the appeal will be dismissed. 

Through her motion, the respondent argues that a remand is required based on her contention 
that her conviction for theft in violation of Kentucky Revised Statutes section 514.030, an 
undisputed crime involving moral turpitude, was set aside and she was permitted to enter 
“pretrial diversion.” According to the respondent, her conviction was first set aside pursuant to 
Kentucky Civil Rules section 60.02(f) because she was unrepresented during her criminal 
proceedings and was not aware of the availability of “pretrial diversion.” The respondent then 
entered into an agreement with the prosecutor to enter into “pretrial diversion,” and her 
conviction was ultimately “dismissed” when she completed the “pretrial diversion” program. 
The respondent argues that her conviction is no longer a “conviction” for immigration purposes 
and she is eligible for cancellation of removal under section 240A(b) of the Act. In its 
opposition, the DHS argues that participation in '‘pretrial diversion” constitutes a conviction 
under section 101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)(A), and the respondent is still not 
eligible for cancellation of removal. 

“The Kentucky General Assembly established the [pretrial diversion program] in 1998 _” 

Com. v. Derringer , 386 S.W.3d 123, 126 (Ky. Sup. Ct. 2012). “Pretrial diversion is an 
interruption of prosecution, which allows a defendant to avoid a criminal conviction on his 
Tecord if he successfully completes diversion.” Id. “As a condition of pretrial diversion, the 
defendant is required to enter an Alford plea or a plea of guilty.” Id.', see also K.R.S. 
§ 533.250(l)(f). If the defendant successfully completes the provisions of the pretrial diversion 







(b)(6) 


agreement, "the charges against the defendant shall be listed as ; di smissed-diverted' and shall 
not constitute a criminal conviction.” See Com. v. Derringer, supra (internal citations omitted). 
However, if the defendant fails to complete the provisions of the pretrial diversion agreement, 
the trial court voids the agreement, and the Commonwealth decides to proceed on the guilty plea, 
then “[Kentucky Revised Statutes section] 533.256 contemplates that the trial court will enter 
final judgment in accordance with the defendant's guilty plea.” Id. 

In this case, the record establishes that the respondent entered into a “pretrial diversion” 
agreement with the Commonwealth’s attorney after having her original plea set aside and that the 
charges were “dismissed” after successful completion of diversion. However, pursuant to 
Kentucky law, the respondent was required to enter a plea to the charge as a condition of 
“pretrial diversion.” 1 See id.; see also K.R.S. § 533.250(l)(f). Hie court was then required to 
set conditions upon the respondent’s participation in “pretrial diversion,” as included in the 
statute. See K.R.S. §§ 533.250(1 Kh), 2(a) and (b), 3(a)-(c), (4), and (5). 

Given that Kentucky law shows that the respondent was required to enter a plea to the 
charge and was then placed in a probationary status prior to dismissal of the charge, we find 
that the respondent remains “convicted,” as defined by section 101(a)(48)(A), of an offense 
under section 237(a)(2)(A)(i) of the Act such that she is not eligible for cancellation of 
removal under section 240A(b) of the Act. See Matter of Marroquin-Garcia, 23 I&N Dec. 705 
(A.G. 2005); Matter of Luviano-Rodriguez, 23 I&N Dec. 718 (BIA 2005); cf. Matter of Grullon, 
20 I&N Dec. 12 (BIA 1989) (finding a conviction does not exist for immigration purposes 
where an alien's criminal charges were dismissed without prejudice following his successful 
completion of a pretrial intervention program where the alien was not required to enter a plea and 
court not required to determine guilt prior to dismissal of charges). The respondent does not 
make any other arguments. 

Accordingly, the motion will be denied, and the appeal will be dismissed. 

ORDER: The motion is denied, and the appeal is dismissed. 



1 Through her motion, the respondent asserts that a defendant is not required to enter a plea in 
order to participate in “pretrial diversion.” See Respondent’s Motion at 3. In its opposition, the 
DHS states that “pretrial diversion” is handled by the individual Kentucky county and that, in the 
county where the respondent was convicted, a plea is required. See DHS’s Opposition at 3. 
However, pursuant to Kentucky Revised Statutes section 533.250(1), all Kentucky “pretrial 
diversion” programs “shall” contain as an element the requirement that the defendant enter a 
guilty plea or Alford plea. See id. The respondent has not submitted evidence that the county in 
which she was convicted does not follow the mandate of the applicable statute in requiring a plea. 
Hence, she failed to meet her burden of proof to show that she is eligible for relief. 
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This case was last before us on July 11, 2012, when we dismissed the respondent’s appeal 
from an Immigration Judge’s February 23, 2012, decision determining that the respondent did 
not demonstrate eligibility for any relief from removal and ordering the respondent removed 
from the United States to Mexico. The respondent filed a unilateral motion to reopen on 
November 9, 2015, arguing that he is entitled to reopening pursuant to the Franco Reopening 
Agreement The respondent’s motion will be denied. 

Under the Franco Reopening Agreement, approved by order of the United States District 
Court for the Central District of California on September 25,2015, certain individuals who were 
detained by U.S. Immigration and Customs Enforcement in Arizona, California, and Washington 
on or after November 21, 2011, may file a motion to reopen with the Board or Immigration 
Court if the motion to reopen demonstrates that the individual meets the Class membership 
criteria and that the individual was not represented at the time the order of removal was entered 
before the Immigration Judge, and the motion to reopen sets forth argument or evidence showing 
that the individual has a plausible defense to removability or plausible grounds for relief. See 
Agreement Regarding Procedures for Notifying and Reopening Cases of Franco Class Members 
Who Have Received Final Orders of Removal, available at: www.justice.gov/eoir (hereinafter 
“Franco Reopening Agreement”), at 17-18; Notice of Proposed Partial Class Action Settlement 
for Individuals Who Have Serious Mental Disorders and Have Been Ordered Removed From the 
United States, available at: www.justice.gov/eoir (hereinafter “Notice”). 

The Franco Class is defined as “[a]ll individuals who are or will be in [Department of 
Homeland Security (“DHS”)] custody for immigration proceedings in California, Arizona, and 
Washington who have been identified by or to medical personnel, DHS, or an Immigration 
Judge, as having a serious mental disorder or defect that may render them incompetent to 
represent themselves in immigration proceedings, and who presently lack counsel in their 
immigration proceedings.” Franco-Gonzalez v. Holder , 2014 WL 5475097, *1,12 (C.D. Cal. 
Oct. 29, 2014); Franco Reopening Agreement at 2; Notice. A “serious mental disorder” refers to 
individuals for whom certain specified diagnostic, medical, or other criteria are met. See Franco 
Reopening Agreement at 3; Notice. 

The respondent’s motion to reopen his removal proceedings will be denied. First, he has not 
submitted any evidence of “a serious mental disorder or defect.” His motion does not identify’ 
any specific mental disorder or defect, and he did not submit any evidence from a qualified 




mental health provider or documentation of a finding of incompetence from another court. See 
Instructions on How to File a Motion to Reopen Your Immigration Case Under the Franco 
Reopening Agreement, available at: www.justice.gov/eoir (explaining that “to show that you 
have a ‘serious mental disorder.’ you should include a letter or other documents from a ‘qualified 
mental health provider’”). Further, we have reviewed the record of proceedings, including our 
prior decision, the Immigration Judge’s decision, the appellate briefing, and the transcript, and 
do not discern any indicia of incompetency. As the respondent has not demonstrated that he 
suffers from or has suffered from a serious mental disorder or defect, he has not demonstrated 
that he meets the definition of a Franco Class Member. 

Second, the respondent has not shown that if his proceedings were reopened, he would have 
a defense to removal or plausible grounds for relief. He asserts in his motion to reopen c ’ ' 

he “tried” for cancellation of removal while detained and the he “sent an application for 
to the 9th Circuit” In our July 11, 2012, decision, we agreed with the Immigration Ju 
the respondent is statutorily ineligible for cancellation of removal for nonpermanent residents 
because he did not establish 10 years of continuous physical presence in the United States 
immediately preceding the date of his application, as required by section 240A(bXl.XA) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229b(b)(l)(A). We also concluded that the 
respondent did not demonstrate prima facie eligibility for asylum or related relief. The brief 
points made by the respondent in his motion to reopen are insufficient to show a defense to 
removal or plausible grounds for relief. We will therefore deny his motion to reopen removal 
proceedings. 

Accordingly, the following order will be entered. 

ORDER: The respondent’s motion to reopen is denied. 





FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Christi J. Giddeon, Esquire 
APPLICATION: Reopening 


The respondent has appealed from the Immigration Judge’s December 19, 2013, decision 
denying his motion to reopen proceedings. A removal order had previously been entered at the 
conclusion of proceedings on September 16, 2013. The Board reviews findings of fact by the 
Immigration Judge for clear error, while all other issues, including whether the parties have met 
the relevant burden of proof, are reviewed de novo. 8 C.F.R. §§ 1003.1(d)(3)(i)-(ii). The 
respondent’s appeal will be sustained and the record will be remanded for further proceedings. 

Out of an abundance of caution, we will sustain the respondent’s appeal and remand the 
record to the Immigration Court for further proceedings and the entry of a new decision. The 
record reflects that the respondent waived appeal at the conclusion of proceedings on 
September 19, 2013, and the Immigration Judge therefore did not prepare a full decision. 
However, we conclude that the pro se respondent’s waiver of appeal was not knowingly and 
intelligently made. See Matter of Rodriguez-Diaz, 22 l&N Dec. 1320, 1323 (BIA 2000) 
(emphasizing the importance of advising a pro se alien of appeal options and the finality 
associated with a waiver of appeal). After consideration of the totality of the circumstances 
presented, we will sustain the appeal and remand the record for further proceedings, including 
the entry of a new decision that provides a basis for review of the issues presented. See 
generally Matter of S-H -, 23 I&N Dec. 462 (BIA 2002) (noting the Board’s limited fact-finding 
ability). On remand, an additional hearing should be scheduled so that the respondent may 
present any evidence that he wishes to be considered in support of his application for relief. A 
new decision should then be entered. Accordingly, the following order will be entered. 

ORDER: The respondent's appeal is sustained and the record is remanded to the 
Immigration Court for further procee y of a new decision. 



1 The respondent appeared for his heanng inf Oklahoma City, Oklahoma. The Immigration 
Judge conducted the proceedings remotelyKfijn Dallas, TX. See section 240(b)(2)(A)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. § 1229a(b)(2)(A)(iii). 
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ON BEHALF OF DHS: Mark Hardy 

Assistant Chief Counsel 

APPLICATION: Reopening 


The respondent, a native and citizen of Mexico, moves the Board pursuant to section 
240(c)(7) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(cX7), and 8 C.F.R. § 1003.2 
to reopen his removal proceedings to reapply for 

our decision dated July 27,2015, we dismissed his 
appeal from the Immigration Judge’s June 24, 2014, decision which found him removable, 
determined that his application was time-barred, and denied his applications for 

The Department of Homeland Security 

(“DHS”) opposes the motion. The motion will be denied. 


The respondent’s motion to reopen filed on October 23, 2015, is timely. The respondent 
does not make a prima facie showing of eligibility for The 

first basis for his claims is He presents evidence (Motion 

Exh. 2) that his his family. However, as we stated in our 

July 27,2015, decision at 2, he does not show that his 

His is based on the same facts as his claim. He does 

show that would be with 


The second basis for the respondent’s claims is that he | 

(Motion Exhs. 1 -6). He asserts that he 



individuals in Mexico have_ __ 

_ . _ A 2015 

htt p://dartmouthbusinessioumal.com article (Motion Exh. 5) at 2 (15) states that 25 percent of 
Mexicans may not| 

are far from 
(9th Cir. 2013). 

Instead, these 













The respondent’s | 
He does not show that 


claim is based on the same facts as his claim. 

- that is, that the 



(9th Cir. 2008). 


In the alternative, the respondent moves for reopening and administrative closure. However, 
he does not show that he is pursuing any petition, application, or other action outside of removal 
proceedings which would affect die ultimate outcome of the proceedings. See Matter of 
Avetisyan , 25 I&N Dec. 688 (BIA 2012). We decline to reopen and administrative close the 
proceedings. 1 


Accordingly, the following order will be entered. 
ORDER: The motion to reopen is denied. 



FOR THE BOARD 


1 We are sympathetic to the respondent’s However, any request for a 

favorable exercise of prosecutorial discretion or for deferred action would have to be pursued 
before the DHS. 
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APPLICATION: Reopening 


(b)(6) 


This case was last before us on October 15, 2015, when we dismissed the respondent’s 
appeal from the Immigration Judge’s March 4, 2015, denial of the respondent’s applications for 


and 

cancellatio n of removal tor certain non-permanent residents. See sections and 

lof the Immigration and Natio nality Act, 

On January 12, 2016, the respondent tiled a timely 


motion to reopen proceedings, to which the Department of Homeland Security (“DHS”) has not 
filed a response. The motion will be denied. 


The Board reviews an Immigration Judge’s findings of fact, including credibility 
determinations and the likelihood of future events, under a “clearly erroneous” standard. 
8 C.F.R. § 1003.1 (d)(3)(i); Matter ofZ-Z-O-, 26 I&N Dec. 586 (BIA 2015). We review all other 
issues, including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R. 
§ 1003.1(d)(3)(H). 


In support of his motion to reopen proceedings, the respondent submitted a 


2015, 


Ph.D., a clinical neuropsychologist, 


forensic neuropsychological report from 
indicating that the respondent suffers from dementia and intellectual disability (Respondent’s 
Motion to Reopen, Attach.). The respondent argues that these two new diagnoses, which did not 
appear in any of the respondent’s prior mental health assessments, together with the assessment’s 
additional narrative concerning the respondent’s prognosis upon his return to Mexico, constitute 


new evidence that is material to the respondent’s claim 
(Respondent’s Motion to Reopen at 10). We disagree. 


and related relief 


First, the addition of dementia and intellectual disability diagnoses does not materially 
change the legal and factual background underlying the Immigration Judge’s finding that the 
respondent did not demonstrate a reasonable possibility that he would be 

in Mexico (I.J. at 7-10; BIA at 1). As noted by the Immigration Judge and 
the Board, the respondent previously introduced evidence that he had been diagnosed with 












ml 6 ) 


cognitive disorder and acute adjustment disorder with anxiety and depressed mood, and that he 
demonstrated aggressive behavior, impulsiveness, and paranoia (I.J. at 7; BLA. at 1-2; Exh. 5, 
Tab A at 16-39). Even assuming the new forensic neuropsychology report was previously 
unavailable, the respondent has not demonstrated that the additional diagnoses of dementia and 
intellectual disability are not merely cumulative in nature, but rather make it more likely that the 
respondent will be in Mexico. Further, although the updated 

assessment purports to find that the respondent’s family members in Mexico will not be able to 
provide the respondent with adequate support in light of his cognitive deficits, such a finding, 
even if fully credited, does not alter the Immigration Judge’s and Board’s conclusion, which we 
found not to be clearly erroneous, that the respondent will not face a reasonable possibility of 

in Mexico (BIA at 2). 

In his motion, the respondent also makes arguments concerning the nexus between 

specified in section of the Act, However, 

because we find that the respondent’s new evidence does not affect the Immigration Judge’s 
finding that he does not face a in Mexico, we need not address the 

respondent’s arguments concerning nexus. 


The respondent also claims in his motion that the Immigration Judge and the Board did not 
make explicit findings concerning the in Mexico. However, 

both the Board and the Immigration Judge found that, because the respondent did not show a 

and because his claim under 
hinges on such a possibility, he did not meet his burden to 
demonstrate a sufficient Further, nothing in the new assessment or the 

respondent’s motion affects our conclusions concerning the respondent’s application for relief 
under Accordingly, the respondent’s motion will be denied. 



ORDER: The respondent’s motion to reopen his proceedings is denied. 
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APPLICATION: 



The respondent, a native and citizen of Mexico, appeals from the Immigration Judge’s 
September 24, 2014, decision denying his applications for 

The respondent’s appeal, which is 

opposed by the Department of Homeland Security (“DHS”), will be dismissed. 

We review findings of fact, including credibility findings, for clear error. See 8 C.F.R. 
§ 1003.1 (d)(3)(i); sec also Matter ofJ-Y-C-, 24 I&N Dec. 260 (BIA 2007); Matter of S-H-, 
23 I&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all 
other issues de novo. See 8 C.F.R. § 1003.1 (d)(3)(ii). 

The Immigration Judge found that the respondent is statutorily barred from a grant of^tH 
because he his application the date of his last arrival in the United 

States (I.J. at 2). See section of the Immigration and Nationality Act, 

O n appeal, the respondent argues that the 

application is solely attributed to delays in the Immigration Court’s scheduling, in that he filed 
his application during his first master calendar hearing which was scheduled 

approximately 2 years after he was placed in proceedings (Respondent’s Brief at 9-10). 

We agree with the Immigration Judge’s determination that the respondent did not establish 
the existence of that would 

^^1 application (I.J. at 1-2). See section^^^^^^| of the Act; 

The Immigration Judge found that the respondent’s Mexico arose in mid-2012; 

however, he did not file his application until March 18, 2014 (I.J. at 1-2; Tr. at 13, 32). 

Before the Immigration Judge, the respondent explained that he did not file his 
application after ■ PW |Hg in 2012 because he did not know how the law worked (I.J. at 2; 


















Tr. at 13, 32). 
constitute 


the law is no 


We agree with the Immigration Judge that ignorance of the law does not 

(I.J. at 2). See 
rule, ignorance of 

; generally I (1991). 




In addition, the respondent’s appellate argument, that he was unable to 
application until the date of his first master calendar hearing in 2014, alsodoesnoT^^^XIs 
pljm (Respondent’s Brief at 9-10). The regulations instruct that application 

shall be filed directly with the Immigration Court having jurisdiction over the underlying 
proceeding. | However, the record does not reflect that the respondent 

attempted to file his application with the Immigration Court in a timely manner once he was 
placed into removal proceedings in 2012. There is no evidence that the respondent filed a 
motion requesting an earlier master calendar hearing in order to file his application or 

that he attempted to lodge his application with the Immigration Court prior to his scheduled 
hearing. See Immigration Court Practice Manual , § 4.15(I)(i) at 76-78 (Feb. 4, 2016), 
https://www.justice.gov/eoir/office-chief-immigration-judge-0. 


Furthermore, assuming arguendo the respondent met the 
with the Immigration Judge that he has not established his eligibility for 
order to establish eligibility for 



, we agree 
(IX at 2-5). In 



Before the I mmigration Judge, the respondent argued thathewill^^^^^^^^^^^Hto] 
Mexico because, the United Sta tes, he 

people in (I.J. at 2-4; Tr. at 8-13, 25, 27-28, 32-37). 2 


1 On appeal, and in his pre-hearing brief before the Immigration Judge, the respondent proposed 
that he w nnIH hp 

jmmm^m||mimim[mm|||||||^^(^h^Umtec^tates” 

(Respondent’s Brief at 10; Respondent’s Pre-H earing Brief at 12-18). However, the respondent 
did not articulate this before the Immigration Judge at his individual 

hearing (Tr. at 4-38). Therefore, it is not appropriate for us to consider it for the first time on 
appeal. See Matter of J-Y-C-, supra, at 261 n.l (noting that it is inappropriate for the Board to 
consider a clai m for the first time on appeal that was not raise d before the Immigration Judge). 
Moreover, from the respondent’s testimony 

before the Immigration Judge, examined in the instant order (IJ. at 2-4; Tr. at 8-13, 25, 27-28, 
32-37). 

2 The respondent noted in his declaration in support of his | 

m to Mexico because he believes the |_ 

(Respondent’s Supplemental Declaration at 12). However, the record reflects that the respondent 
did not develop this issue before the Immigration Judge; he did not present testimony regarding 
this aspect of his claim nor did he provide evidence corroborating his assertion. Similarly, on 

(continued...) 



2 








We agree with the Immigration Judge that the respondent ha s not established that he | 


In order for a respondent to demonstrate that he is part 
show that the 


, he must 
and we have defined 




The respondent’s assertion that he will 



I, does not meet the above requirements for a 


(9th Cir. 2010), the United States Court of Appeals for the Ninth Circuit, the jurisdiction in 
which this case arises, rejected a s imilarly described group, 

The respondent argues that | 

has been overruled by the Ninth Circuit’s more recent decision in | 

(9th Cir. 2013) (Respondent’s Brief at 10-12). We disagree. 




(...continued) 

appeal, although the respondent briefly mentions this aspect of his claim, he has not 
meaningfully challenged that he will (Respondent’s Brief at S). 

Therefore, the issue is deemed waived. See Matter of G-G-S -, 26 I&N Dec. 339, 340 n.2 
(BIA 2014). 

3 The Immigration Judge found that the respondent was not 
Mexico, and the respondent does not contest this finding on appeal (I.J. at 3). 


3 












(internal quotations omitted) (citing 


(BIA 2008)). 


The respondent has not established that 

I . The 

represent 

■fl (9th Cir. 2010) (further clarifying that the 


in Mexican 
could 



”). Further, inasmuch as the 
, he has also foiled to satisfy! 



respondent has foiled to establish his eligibility for| 

See 

(1987). 

Finally, the respondent argues that the Immigration Judge erred in denying his application for 

because he did not properly consider all of the respondent’s evidence 
related to the possibility that he will to Mexico (Respondent’s Brief at 

14-16). However, the Immigration Judge specifically noted in his decision that he considered all 
of the evidence submitted by the respondent (I.J. at 2). Further, the Immigration Judge properly 
determined that the respondent’s evidence does not establish 

i* 1 Mexico (I.J. at 5). The respondent has not establish ed that there is a 

evidence establish 

that to 

Accordingly, the following orders will be entered. 


ORDER: The appeal is dismissed. 


FURTHER ORDER: Pursuant to the Immigration Judge’s order and conditioned upon 
compliance with conditions set forth by the Immigration Judge and the statute, the respondent is 
permitted to voluntarily depart the United States, without expense to the Government, within 60 
days from the date of this order or any extension beyond that time as may be granted by the DHS. 
See section 240B(b) of the Immigration and Nationality Act, 8 U.S.C. § 1229c(b); see also 
8 C.F.R. §§ 1240.26(c), (f). In the event the respondent fails to voluntarily depart the United 
States, the respondent shall be removed as provided in the Immigration Judge’s order. 

NOTICE: If the respondent fails to voluntarily depart the United States within the time 
period specified, or any extensions granted by the DHS, the respondent shall be subject to a civil 
penalty as provided by the regulations and the statute and shall be ineligible for a period of 10 
years for any further relief under section 240B and sections 240A, 245, 248, and 249 of the Act. 
See section 240B(d) of the Act. 

WARNING: If the respondent files a motion to reopen or reconsider prior to the expiration of 
the voluntary departure period set forth above, the grant of voluntary departure is automatically 
terminated; the period allowed for voluntary departure is not stayed, tolled, or extended. If the 
grant of voluntary departure is automatically terminated upon the filing of a motion, the penalties 
for failure to depart under section 240B(d) of the Act shall not apply. See 8C.F.R. 
§ 1240.26(e)(1). 









WARNING: If, prior to departing the United States, the respondent files any judicial 
challenge to this administratively final order, such as a petition for review pursuant to section 
242 of the Act, 8 U.S.C. § 1252, the grant of voluntary departure is automatically terminated, and 
the alternate order of removal shall immediately take effect. However, if the respondent files a 
petition for review and then departs the United States within 30 days of such filing, the 
respondent will not be deemed to have departed under an order of removal if the alien provides 
to tiie DHS such evidence of his or her departure that the Immigration and Customs Enforcement 
Field Office Director of the DHS may require and provides evidence DHS deems sufficient that 
he or she has remained outside of the United States. The penalties for failure to depart under 
section 240B(d) of the Act shall not apply to an alien who files a petition for review, 
notwithstanding any period of time that he or she remains in the United States while the petition 
for review is pending. See 8 C.F.R. § 1240.26(i). 



FOR THE BOARD 
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(b)(6) 


The respondent, a native and citizen of El Salvador, has appea led the Immigration Judge’s 
decision date d April 9, 2015, which denied his applications for pursuant to section 

of the Im migration and Na tionality Act (“Act”), 

_ pursuant to section of the Act(j 

and pursuant to _ 

| The Department of Homeland Security (“DHS”) has requested that the 

Immigration Judge’s decision be affirmed. The record will be remanded. 




There is evidence in the record indicating th at the respondent was, at one point, determined 
to be an (Discha rge Notification Form ( April 23, 2012)). 

Our records indicate that the respondent initially filed with the United 

States’Citizenship and Immigrati on Serv ices (“USCIS”) on December 28, 2012 (Exh. 2; I.J. at 2- 
3; Tr. at 3), before filing anotherapplication with the Immigration Court on April 3, 2013 
(Exh. 3), and that he filed another application with USCIS on August 12, 2015, during the 
pendency of this appeal. We find that there is a threshol d issue to be addressed reg arding initial 
jurisdiction over the respondent’s application fhrEKgM in light of the provisions offl 



adjudication 


and the p rocedu res set forth by the USCIS relating to the 
filed by 


Section codified at section ^ 

... sh all have initial j urisdiction over) 

The term ‘j - 

reference to of the Homeland Security Act of 2002 

in turn defines the term as J 



of the Act, provides that 
filed by an 
’ is defined in the Act by 
I) ” which 



The USCIS subsequently is sued a memorandum regarding updated procedures lor 
determining initial jurisdiction Memorandum from Ted 


(b)(6) 













(b) (6) 


Kim, USCIS Acting Chief, D ivision (May 28, 2013), IJpdate^Procedure^or 

Determin ation of Initial Jurisdiction over | 

HQRAIO 120/12a (“USCIS memo”). This memorandum states that, effective June 10, 
2013. in cases in which the Customs and Border Protection (“CBP”) or Immigratio n and 
Customs Enforcement (“ICE”) has already made a determinatio n that a n applicant is a 
“and that status determination was still in place on the date the application was filed, 

will adopt that determination without another factual inquiry.” Id. at 1-2. The 
memo goes on to state that “[u]nless th ere w as an affirmative act by [Health and Human 
Services], ICE or CBP to terminate th e [g|y| finding before the applicant filed the initial 
application for will adopt the previous DHS determination that the 

applicant was a and “will take jurisdiction over the case.” Id. at 2 (emphasis supplied). 

The memo further explains that in s uch cases, where there is a prior determination which is 
still in place at the time the application is filed, USCIS will take initial jurisdiction over 

the case “even if there appears to be evidence that the applicant may ha ve turned 18 years of age 
or may have reunited with a parent or legal guardian” since the determination was made. 
Id 


Neither Immigration Judges nor this Board are bound by the USCIS memo cited above. See, 
e.g.. Matter of C. Valdez, 25 I&N Dec. 824, 826 n.l (BIA 2012) (noting that a USCIS policy 
memorandum was pers uasive, but no t binding). However, as USCIS is the agency vested with 
initial jurisdiction over applications, we would de fer to USCIS’s determination of 

whether it retains jurisdiction over the initial adjudication of an 
application. 

On the record before us, we conclude that a remand is necessary for a determination whether 
this is a case in wh ich the USCIS would take initial jurisdiction over this respondent’s 
application for [2EM In th is regard, further fact-finding is need ed 1) whether the respondent 
was determined to be aQ^II prior to the initial filing of hisjyjjjj^ application; 2) if so, whether 
that status has been terminated by an “affirmative act” within the contemplation of the USCIS 
memo; and 3) whether the announced position of the USCIS as set forth in the USCIS memo has 
been withdrawn or superseded. 

If this respondent comes within the scope of the U SCIS m emo, the respondent shall be 
provided the opportunity to pursue an application for before the USCIS. If after 

additional fact-finding, it is determined that the respondent does not fall within the provisions of 
this policy memo, the Immigration Judge may certify the case back to the Board. 8 C.F.R. 
§ 1003.7. 

Accordingly, the following order will be entered. 


ORDER; The record is remanded to the Immigration Judge for further proceedings not 
inconsistent with the foregoing opinion. 



FOR THE BOARD 
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APPLICATION: Remand; 


The respondent appeals the Immigration Judge’s January 11, 2016, decision denying his 
request for 1 See section of the Immigration and Nationality Act, 

The respondent also challenges the procedural fairness of his hearing. 
The appeal will be dismissed. 

We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § I003.1(d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of 
discretion. 8 C.F.R. § !003.1(dX3Xii)- 


The respondent is a native and citizen of Mexico who has been in the United States since 
approximately 1999 (I.J. at 3; Exh. 1). The respondent conceded his removability below, but 
requested (I.J. at 2-3; Exh. 4). The respondent 

that he will be Mexico because he woulcf^J^^^^^^^HH 

the States, may be and 

because his cousin (I.J. at 4-5; Tr. at 78, 80-85). The Immigration Judge 

denied the respondent’s application for finding that he had not | 

the United States and had not demonstrated 

(I.J. 10-11). Alternatively, the 

Immigration Judge found that the respondent had not established 



1 The respondent does not meaningfully challenge the denial of his application for | 
under the Immigration and Nationality Act, or request for 
See section 



_of the Act, _ 

_ Accordingly, we deem any challenge to the denial of those 

forms of relief waived. Matter of Cervantes, 22 I&N Dec. 560,561 n.l (BIA 1999). 

















on 




, i In i m 11 there was no indication th at |^HHI 

(U- at 1 

The respondent raises two main arguments on appeal. First, he argues that the Immigration 
Judge erred in not allowing his attorney to ask him leading questions, as he suffered from a 
diminished mental competency (Resp. Br. at 10). The respondent also argues that the 
Immigration Judge erred in denying his^^^J application as (Resp. Br. at 10-14). 

We disagree with die respondent that remand is warranted for reasons related to his mental 
capacity. First, the record does not establish that the respondent suffers from a diminished 
mental capacity. Though the respondent’s counsel argued below that the respondent is “mentally 
slow,” we agree with the Immigration Judge that die record contained no indicia of mental 
incompetence, such that would have warranted further inquiry into the respondent’s ability to 
meaningfully participate in his removal proceedings (I.J. at 10). See Matter of M-A-M-, 25 I&N 
Dec. 474 (BIA 2011). Indeed, throughout his early hearings, die respondent, successfully 
requested numerous continuances and demonstrated an understanding of the nature and object of 
the removal proceedings (I J. at 10; Tr. at 38-43). Id. 


Furthermore, even if the respondent suffers from a diminished mental capacity, the 
Immigration Judge provided the procedural safeguards the respondent sought. Though the 
Immigration Judge initially indicated that she was not inclined to allow leading questions, she 
did allow several leading questions related directly to the respondent’s claim for relief (Tr. at 80- 
82, 90-91). The respondent does not point to any portion of the hearing where he was not 
allowed to fully complete his testimony. 

As to the respondent’s challenge to the denial of his application for even assuming 

tiie Immigration Judge erred in denying the n |iinnli nl i i|i|iln ili on as untimely, she 

properly found that the respondent had not established 

(I.J. at 12-13). See section of the Act. The respondent does not 

challenge this finding on ap peal. A ccordingly, we agree with the Immigration Judge that the 
respondent is not eligible for^^^. 

We acknowledge the respondent’s statements in the conclusion section of his brief that the 
Immigration Judge erred in (1) not fully considering the fact that the respondent could not have 
obtained lawful status under the Deferred Action for Childhood Arrivals (“DACA”) program 
because he was not able to complete his GED; and (2) not allowing him to fully testify about his 

Mexico and being 

(Resp. Br. at 15). We are not obligated to address these arguments as they are not 
sufficiently raised on appeal. See Matter of Gutierrez, 19 I&N Dec. 562, 565 n.3 (BIA 1988) 
(declining to address argument raised by the Service in a footnote on appeal). However, we note 
that the respondent’s request for DACA relief is a collateral matter to these proceedings, and was 
not properly before the Immigration Judge for consideration. See, e.g., Matter of Quintero, 
18 I&N Dec. 348, 349-50 (BIA 1982). Additionally, as explained above, the respondent has not 
pointed to any specific instance in which the Immigration Judge limited his testimony; and we 
find no evidence of such an error in the record. 
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Accordingly, the following order will be entered. 
ORDER: The appeal is dismissed. 
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removal; voluntary departure 


cancellation of 


The respondent appeals the Immigration Judge’s December 17, 2015, decision denying his 
applications for under sections of the 

Immigration and Nationality Act, and for 

^ (2016), and finding him for 

cancellation of removal under section 240A(b) of the Act, 8 U.S.C. § 1229b(b), and voluntary 
departure. The appeal will be sustained, and the record will be remanded to the Immigration 
Judge for further proceedings consistent with this opinion and for entry of a new decision. 

Initially, we agree with the respondent’s appellate contention that the Immigration Judge 
erred in finding him ineligible for cancellation of removal under section 240A(b) of the Act and 
voluntary departure due to his 2013 conviction (I.J. at 2). See Respondent’s Brief at 23-25. 
Specifically, the Immigration Judge found that the respondent’s 2013 “drug possession” 
conviction renders him ineligible for both forms of relief (I.J. at 2). Although there is some 
indication that the respondent’s arrest leading up to his 2013 conviction was related to drugs, 
there are no conviction documents in the record, and the evidence that is in the record, 
specifically the Form 1-213 and other testimonial evidence, indicates that the respondent’s 2013 
conviction was for the offense of disorderly conduct based on intoxication, not drug possession 
as found by the Immigration Judge (Exh. 2; IJ. at 2). Particularly in view of the respondent’s 
pro se status at the time of the merits hearing, the foregoing circumstances required the 
Immigration Judge to further develop the record with regard to the respondent’s criminal history. 
See, e.g., Lacsina Pangilinan v. Holder, 568 F.3d 708 (9th Cir. 2009); Agyeman v. INS, 296 F.3d 
871, 877 (9th Cir. 2002). Thus, we find that a remand is needed to reconsider the respondent’s 
eligibility for cancellation of removal and voluntary departure (I J. at 2). 1 


1 There is some indication that the respondent has suffered other convictions that may render 
him ineligible for the relief. However, the Immigration Judge rendered his decision on the basis 

(continued...) 








In addition, review of the record supports the responde nt’s contention that the Immig 
Judge di d not sufficiently consi der whether he established [" 
failure to application, given that his claim is predicated | 

his brother in 

Mexico from 2013 through 2015 (Tr. at 66-68; Exh. 3; LJ. at 7-8). See Respondent’s Brief at 6- 
11. In his decision, the Immigration Judge summarily concluded that the respondent had not 
shown application, the 

)ndent, appearing pro se, testified that he^^^^^^^^^BtoMexico based on his 

in Mexico and| 

_beginning in 2013 and extending through 2015, just before he filed his 

application (Tr. at 66-68). Further, the Immigration Judg e incorrectly required the 
respondent to establish “by clear and convincing evidence ” that 

applied, when such an exception’s 
existence need only be demonstrated “to the satisfaction of the Attorney General,” i.e., by a 
preponderance o f the evidence. Section °f die Act; see also ^Bl 

BBBBBi Thus, we find that a remand is also warranted for the Immigration Judge to 
consider under the cor rect legal standard the question whether, on the basis set forth above, the 
respondent has shown whether he 

filed his applicat ion within a reasonable period if ne cessary 

8). in the 

applicant’s his eligibility fori 



We also fmd that the Immigration Judge’s conclusion that the respondent did not meet his 
burden in establishing a sufficient nexus for his claim is insufficient (I.J. at 8-9). Thus, upon 
remand, the Immigration Judge should reconsider and provide a full analysis of whether the 

Respondent’ 

|, court states that even under Board’s refined framework, “the 

(citing HBlHBBi H M 

2014))^^also reconsider 
the respondent’s application for becomes 

necessary (I.J. at 9-12). In his decision, the Immigration Judge cited to several excerpts from 
evidence in the record regarding in Mexico, but he did not relate those 



(...continued) 

of his misunderstanding that the respondent’s 2013 conviction was for drug possession (I.J. at 2; 
Exh. 2). 

! Even if the Immigration Judge again determines the respondent’s application is |^y 

■fl, the is sue of whether he has sh own a sufficient nexus is relevant to the issue of whether he 
eligible under the Act 


2 










excerpts to his summary conclusion that the respondent did not show that the Mexican 

(I J at 

Further, the respondent’s claim for 

(9th 

Cir. 2013), the United States Court of Appeals for the Ninth Circuit, where this case arises, 
remanded the record to the Board for, inter alia , further consideration of the denials ofJ^Jd 

See id. 

Specifically, the Board had concluded that 

precluding the 

alien from obtaining relief on any basis. See id. The Ninth Circuit found the conclusion was the 
result of legal error because, in addressing the Board 

actuall y focused only on the 

jm and in addressing the Board 

did not adequately 


In its decision, the Ninth Circuit noted that significant evidence in the record called into 
doubt the 

^^^^^^^^^^^^^^^^^^^^^^^5i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.i.^^^^^^^^^^Bwwwwwiiiiiiiiiiiiiiiiiiiiiiiiiiiii^iifci■ in view of noted instances 


See id. The Court noted that the available country conditions evidence demonstrated that | 
See id. Citing to one State Department report, the Court noted that, “as a result of I 



in 2008.” See id. (citing David T. Johnson, U.S. Dep't of State, Guns, 
Drugs and Violence: The Merida Initiative and the Challenge in Mexico (2009)). Citing 
additional evidence, the Court found, “notwithstanding the superior efforts of the 

at the state and local levels ‘continue[s] to be a 
-j/.wBB-'*” See id. (citing U.S. Dep't of State, 2008 Mexico (2009)). 

The Court further noted that “many 



which leads to the 
citations omitted). 


Because the Board had only considered 


Id. (internal 



as a whole would not, the Court remanded for 
consideration in the first instance of the petitioner’s claims under the correct legal standards. See 
id. Here, the Immigration Judge may have relied on the evidence showing 

* n Mexico and 

not the evidence regarding its actual ability to do so, nor the extent of 

(I.J. at 

Therefore, upon remand the Immigration Judge s hould reco nsider the respondent’s applications 
in accordance with the Ninth Circuit’s decision in^^^^l. 


3 


















In sum, upon remand, the Immigration Judge should reconsider the respondent’s eligibility 
for cancellation of removal and/or voluntary departure, whether his application for is 

or whether the respondent has established his 

whether the respondent has established a sufficient nexus for his claim for 
under die Act, and whether die respondent has otherwise 

met the requirements for 

under existing Ninth Circuit precedent 

Accordingly, the following order will be entered. 

ORDER: The appeal is sustained, and the record is remanded to the Immigration Judge for 
further proceedings consistent with this opinion and for entry of a new decision. 


V/V" FOR THE BOARD 
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Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Omaha, NE Date: 

FEB 1 0 2016 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Dan Vondra, Esquire 

ON BEHALF OF DHS: Matthew E. Morrissey 

Assistant Chief Counsel 

APPLICATION: Termination; voluntary departure 


The respondent, a native and citizen of Mexico, has appealed from the Immigration Judge’s 
decision dated November 4, 2014, denying her motion to suppress evidence and terminate the 
proceedings. The appeal will be dismissed. 

The Board reviews an Immigration Judge’s findings of fact, including findings as to the 
credibility of testimony, under a clearly erroneous standard. See 8 C.F.R. § 1003.1 (d)(3)(i). 
The Board reviews questions of law, discretion, and judgment, and all other issues raised in an 
Immigration Judge’s decision de novo. See 8 C.F.R. § 1003.1(d)(3)(ii). 

We affirm the Immigration Judge’s denial of the respondent’s motion to suppress evidence 
and his determination that the respondent is subject to removal as charged. We find nothing in 
the record to support the respondent’s assertion that evidence of her alienage and illegal presence 
was obtained under egregious circumstances that justify suppression, and the respondent does 
not dispute the truth or accuracy of that information. See INS v. Lopez-Mendoza, 468 U.S, 1038, 
1051, n.5. (1984) (observing that the exclusionary rule for evidence obtained in violation of the 
Fourth Amendment generally does not apply in deportation proceedings, and that to warrant the 
suppression of evidence, an alien must show that it was obtained under egregious circumstances 
which transgress notions of fundamental fairness or undermine the probative value of the 
evidence in question). 

The record reflects that the respondent was taken into custody following a traffic stop by a 
local police officer after a check of her vehicle license plate confirmed that it was registered to 
an individual who was barred from driving and whose description corresponded to that of the 
respondent. The arrest resulted in the respondent’s detention and subsequent questioning by an 
immigration officer, leading to the disclosure of the respondent’s illegal presence in the United 
States. The respondent argues that the traffic stop was an egregious Fourth Amendment 
violation because it was based solely on racial profiling, and that evidence obtained as a 
consequence of the stop cannot be used to support the removal charge against her and must be 
suppressed. See Puc-Ruiz v. Holder, 629 F.3d 771, 779 (8th Cir. 2010) (a decision to arrest and 
detain an individual based on race could constitute an egregious constitutional violation). 








We find no merit in the- tespondent’s arguments. As noted by the Immigration Judge, the 
respondent has the initial burden of establishing a prima facie case that an egregious Fourth 
Amendment violation has occurred (IJ, at 6). See Matter of Tang, 13 I&N Dec. 691 (BIA 1971). 
Aft alien seeking suppression must provide specific, detailed statements or other evidence based 
knowledge, and such allegations cannot be general, conclusory, or based on 
^ro^fc&rtjons made by counsel. See Matter of Wong, 13 I&N Dec. 820, 822 (BIA 1971). Here, 
tlift ntes^^lent does not identify any speech or overt act to support the claim of racial profiling. 

asserts that the arresting officer lacked probable cause to stop her vehicle, and 
therefore must have pulled her over based solely on her ethnic appearance. However, the 
arresting officer’s affidavit reflects that he or she did have probable cause for arresting the 
respondent: a search of the respondent’s license plate number revealed that her vehicle was 
registered to an individual who matched the respondent’s description and was barred from 
driving as an habitual traffic offender. The respondent does not argue, and we think that no 
argument can be made, that the respondent had any reasonable expectation of privacy in her 
vehicle license plate number that was mounted for public viewing. Compare York v. Class , 
475 U.S. 106 (1986) (no expectation of privacy in vehicle identification number that was open to 
public view); see also United States v. Sparks , 37 Fed. Appx. 826, 829 (8th Cir. 2002) (officer 
did not need reasonable suspicion to check defendant's license plate). 

Furthermore, even if the license plate match did not constitute “probable cause” for the 
respondent’s arrest, that arrest did not constitute an egregious violation warranting suppression 
of evidence in Immigration Court. See Garcia-Torres v.Holder, 660 F.3d 333, 336-37 (8th Cir. 
2011) (arrest resulting from warrantless entry and search not egregious). The respondent’s 
claims of a racial or ethnic motivation are, as noted, based on speculation. Furthermore, it is 
doubtful that even an egregious violation by local law enforcement officers could justify 
exclusion of evidence in federal immigration proceedings. See Lopez-GsbiM v. Holder , 
653 F.3d 683, 686 (8th Cir. 2011).; 

The Immigration Judge correctly observed that even if the respondent had established an 
egregious Fourth Amendment violation warranting suppression of her admission of alienage in 
the wake of the traffic stop, independent evidence of alienage obtained from her immigration 
records after authorities learned her identity through a fingerprint match would not be 
suppressible (I.J. at 2). See INS v. Lopez-Mendoza at 1039 (“The “body” or identity of a 
defendant or respondent in a criminal or civil proceeding is never itself suppressible as a fiuit of 
an unlawful arrest, even if it is conceded that an unlawful arrest, search, or interrogation 
occurred.”). Once alienage was established, the burden shifted from the government to the 
respondent to establish that she is clearly and beyond doubt entitled to be admitted and is not 
inadmissible. See section 240(c)(2)(A) of the Immigration and Nationality Act, 8U.S.C. 
§ 1229a(c)(2)(A). The respondent does not claim that she is lawfully present in the United States 
pursuant to a prior admission or parole. Therefore, we find that the removal charge brought 
against her under section 212(a)(6)(A)(i) of the Act, 8 U.S.C. § 1182(a)(6)(A)(i), was properly 
sustained. 

Effective January 20, 2009, an Immigration Judge who grants an alien voluntary departure 
must advise the alien that proof of posting of a bond with the DHS must be submitted to the 
Board within 30 days of filing an agpc$l, apd that the Board will not reinstate a period of 

■ft:. 






voluntary departure in its final order unless the alien has timely submitted sufficient proof that 
the required bond has been posted, 8 C.F.R. § 1240.26(c)(3). See Matter of Gamero, 25 I&N 
Dec. 164 (BLA. 2010). The Immigration Judge provided the respondent with the required 
advisals and granted the respondent a 60-day voluntary departure period, conditioned upon the 
posting of a $500 bond within five days. The record before the Board, however, does not reflect 
that the respondent submitted timely proof of having paid the bond. Therefore, the voluntary 
departure period will not be reinstated, and the respondent will be ordered removed from the 
United States to Mexico pursuant to the Immigration Judge's alternate order. 

Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 
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Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 
In re: 


-Buffalo, NY 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Gary J. Yerman, Esquire 
APPLICATION: Reopening 


FED 2 5 2016 


ORDER: 


This matter was before the Board on October 8, 2015, when we dismi ssed the 
respondent’s appeal of the Immigration Judge’s decision denying his applica tions for 

The respondent 

filed the present motion to reopen proceedings on December 31, 2015, and filed supplemental 
materials that the Board received on January 6, 2016. The respondent seeks reopening to pursue 
adjustment of status on the basis of a Form 1-130 visa petition filed on his behalf. 


The Notice to Appear indicates that the respondent entered the United States without 
inspection. See Exh. 1. The Immigration Judge found that he entered at an unknown place and 
date using an alien smuggler. See I.J. at 1, 10-11. Accordingly, the respondent is not shown to 
be statutorily eligible for adjustment of status. See sections 245(a), (i) of the Immigration and 
Nationality Act, 8 U.S.C. §§ 1255(a), (i); see also Matter of Hashmi, 24 I&N Dec. 785 (BIA 
2009). The motion to reopen is denied. 


/V—- 


FOR THE BOARD 
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MOTION 

ON BEHALF OF RESPONDENT: Elena M. Kareneva-Simpson, Esquire 

ON BEHALF OF DHS: Chandu Latey 

Assistant Chief Counsel 


FE3 2 $ 20:5 


APPLICATION: Reopening; stay of removal 
ORDER: 

On February 1, 2016, the respondent submitted a motion to reopen proceedings in which the 
Board dismissed his appeal on November 25, 2015. He also seeks a stay of removal. The 
Department of Homeland Security opposes the motion. The motion is denied. 

The respondent seeks reopening in order to pursue an application for adjustment of status as 
he is the derivative beneficiary of a fourth preference visa petition filed on his wife’s behalf by 
her United States citizen brother (Motion at 2-5, Tab B). This petition has a priority date of 
August 28, 1998. In this regard, he asserts that this priority date “is to be reached” as the current 
priority date for such visas is June 1, 1998 (Motion at 3, Tab C). 

However, we find that the respondent has neither submitted new and material evidence, nor 
shown that he is prima facie eligible for the relief sought. INS v. Abudu , 485 U.S. 94 (1988); 
Matter ofCoelho, 20 I&N Dee. 464 (BIA 1992); 8 C.F.R. § 1003.2(c)(1). The Board already 
considered the respondent's claim for adjustment based on the noted visa petition, and found that 
the visa’s priority date was not current. To date, the priority date is still not current. DOS Visa 
Bulletin, Vol. IX, No. 89 (Feb. 2016). Moreover, the March Visa Bulletin reflects no movement 
in the June 1, 1998, date for Mexican fourth preference visas. DOS Visa Bulletin, Vol. IX, No. 
90 (March 2016). As the respondent is not the beneficiary of a current visa petition, he has 
neither submitted new and material evidence, nor shown that he is prima facie eligible for 
adjustment. As such, reopening is not warranted. Section 240(c)(7) of the Immigration and 
Nationality Act, 8 U.S.C. § 1229a(c)(7); 8 C.F.R. §§ 1003.2(c); 1245.2(a)(2). Accordingly, the 
motion is denied. 


P 


FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENTS: George P. Mann, Esquire 

ON BEHALF OF DHS: Rosario Shoudy 

Assistant Chief Counsel 

APPLICATION: Reconsideration; reopening 


This case was before the Board on September 2, 2015, when we dismissed the 
respondents’ appeal. The respondents filed a timely motion to reconsider the Board’s decision 
on September 30, 2015. The respondents have now filed a timely motion to reopen proceedings, 
supported by additional evidence. The motion also reflects that the lead respondent lias been 
granted Temporary Protected Status. The Department of Homeland Security filed an opposition 
to the motion to reconsider, but has not submitted a further response to the motion to reopen. 


The last evidentiary hearing in this case was in August 2014. There does not appear to be 
any dispute that the respondents are Syrian Given the proffered evidence before us, 

the motion to reopen these proceedings will be granted. The record will remanded to provide the 
parties the opportunity to present additional, more current evidence regarding the relevant 


country conditions for 


in Syria and for further consideration of the respondents’ 


applications for relief from removal. 


ORDER: The motion to reopen is granted and the record is remanded to the Immigration 
Judge for further proceedings not inconsistent with the foregoing opinion and the entry of a new 
decision. 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Mayra Joli, Esquire 


JAN - A 2016 


APPLICATION: Reopening 


The respondent is a native and citizen of El Salvador. On October 6, 2015, the Board 
dismissed the respondent’s appeal. On November 9, 2015, the respondent filed a timely motion 
to reopen. Sections 240(cX7)(A) and (CXi) of the Immigration and Nationality Act, 8 U.S.C. 
§§ 1229a(c)(7)(A) & (CXi); 8 C.F.R. § 1003.2(c). For the following reasons, the motion is 
denied. 


A motion to reopen “shall state the new facts that will be proven at a hearing to be held if the 
motion is granted and shall be supported by affidavits or other evidentiary material” and “must 
be accompanied by the appropriate application for relief and all supporting documentation.” 
8 C.F.R. § 1003.2(c)(1). A motion to reopen “shall not be granted unless it appears to the Board 
that evidence sought to be offered is material and was not available and could not have been 
discovered or presented at the former hearing .... ” Id. The movant must also establish priraa 
facie eligibility for the relief sought, INS v. Doherty , 502 U.S. 314, 319 (1992); INS v. Abudu, 
485 U.S. 94, 104-05 (1988), and satisfy the “heavy burden” of establishing that if the 
proceedings were reopened, with all the attendant delays, the new evidence would likely change 
the result in the case. See Matter of Coelho, 20 I&N Dec. 464 (B1A 1992). 




The respondent now seeks reope ning so that the Immigration Judge may consider additional 
evidence in support of his c laim for [ 

The respondent continues to claim that he[ 

_ Both the Imm igration Judge and the Board 

denied relief on the basis tha t he did not demonstrate the requisite 

He has submitted additional evidence that his stepson and brother 
ii 1 1 1 1 limn to Reopen at 1 ). The evidence attached to the motion includes, 

inter alia, a statement from the respondent and| 


At the outset, the motion is denied as the respondent has not submitted a new 
application as required by the regulations. 8 C.F.R. § 1003.2(c). We decline to consider 
paragraphs one and two of me respondent’s statement as these paragraphs describe events 
predating the Immigration Judge’s hearing, and the respondent has not demonstrated why he did 
not present this detailed testi mony to the Immigration Judge. Moreover, du ring his hearing, the 
respondent did not Rather he testified 

know (Tr. 37-56). The 


i . 










Kb) (6) 


third paragraph of his statement does not 
not indicate that 


. As such, the additional evidence does 



(11th Cir. 2013). 


The evidence atta ched to the moti on does not adequatel y demonstrate why the respondent’s 

stepson and brother ^_ 

■■ Simply showing is insufficient to 

meet h is burden of proof as to nexus, or that he is eligible for relief. 

mdent’sj 

(BIA 2007). The respondent’s 
which is shared b y all 

of El Salvadoran society, is insufficient to demonstrate prima facie eligibility for See 

SIA 2014 ) 

_ | , but not^^^^^^^^^^Harebases 

for| ”) (citations omitted). 




Further, the a dditional evidence submitted is insufficient to demonstrate prima facie 
eligibility such that[ 


(b) (6) 


Salvador. 

Since the respondent has not met his 


heavy burden of demonstrating that the proceeding should be reopened, the following order shall 
be issued. 


ORDER: The motion is denied. 



FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Raed Gonzalez, Esquire 
PPLICATION: Reopening; stay of removal 


On November 20, 2013, the Board entered a final administrative order upholding an 
Immigration Judge’s denial of 

The respondent has filed a timely motion to reopen her removal 
proceedings. The Department of Homeland Security has not responded to the motion, which will 
be denied. 


The respondent urges that reopening is warranted based on ineffective assistance of former 
counsel, Paul A. Esquivel, who represented her before the Immigration Judge and, initially, on 
appeal before the Board. She alleges that Mr. Esquivel did not inform her until the day of her 
individual hearing that she would be applying for and that his failure to prepare her to 

express her Mexico, particularly as it relates to her Bi ^ 

led to the denial of relief. She also claims that Mr. Esquivel’s 
conduct prejudiced her on appeal before the Board. More generally, the respondent asserts that 
Mr. Esquivel’s false promises regarding his ability to help her obtain lawful permanent resident 
status resulted in her being placed in removal proceedings and subject to an order of removal to 
Mexico. In support of her claim, the respondent has submitted an internet profile from the Texas 
Bar Association and news articles indicating that Mr. Esquivel resigned his law license in lieu of 
discipline (Resp. Motion at Tabs B & C). 

To prevail on a claim of ineffective assistance of counsel for purposes of reopening, the 
respondent must demonstrate that she was substantially prejudiced by Mr. Esquivel’s 
performance. See Goonsuwan v. Ashcroft, 252 F.3d 383, 385 n.2 (5th Cir. 2001) (citation 
omitted). Proving prejudice requires that the respondent make a prima facie showing that, absent 
counsel’s deficient performance, she would have been entitled to the relief she sought. See 
Miranda-Lores v. INS , 12 F.3d 84, 85 (5th Cir. 1994) (citation omitted). The fact of Mr. 
Esquivel’s resignation of his law license does not, in and of itself, constitute ineffective 
assistance of counsel in this case such that the respondent suffered prejudice as a result of his 
representation. 


1 The Board also upheld the Immigration Judge’s denial of cancellation of removal. However, 
the respondent has not indicated in her motion that she is seeking to reopen proceedings to 
pursue that benefit. Therefore, we deem that issue waived. 













The instan t motion fails to make a prima facie showing that the respondent is entitled to relief 
based on her if she returns to Mexico. First, the respondent is 



barred statutoril 
demonstrate 

2, dated Nov. 20, 2015). See se ction 

I 

Mr. Esq uivel until 2012, which was well 

(Motion to Reopen at Exh. 1). 


application was and she did not 

(1J. at 2-3, dated Feb. 25, 2014; BIA at 1- 
of the Immigration and Nationality Act, 
We note that the respondent d id not retain 

for seeking 


n 



Second, the respondent has not submitted any evidence ind icating that ||^[m 

under the Act ) or that there is a 

_ to the respondent 

We acknowledge the respondent’s 

_ (see Resp. Motion at Tab A). However, a claim for 

must be objectively reason able and supported by specific 
concrete evidence in the record. See p (1987). 

The lack of specific and concrete evidence in support of her claim prevents the respondent from 
establishing a p rima facie showing that, absent co unsel's deficient performance, she would have 
been 


Moreover, the respondent has not proffered any evidence with the instant motion that makes 
a prima facie showing that she f 



Finally, Mr. Esquivel’s pre-immigration proceeding advisements regarding the respondent’s 
eligibility for lawful permanent resident status does not constitute ineffective assistance of 
counsel. The respondent cannot show substantial prejudice from her placement in removal 
proceedings, inasmuch as she conceded at the hearing, and does not dispute on appeal, that she is 
removable as charged. See, e.g , Lara-Torres v. Ashcroft , 383 F.3d 968 (9th Cir. 2004) 
(persuasive authority finding that erroneous advice received outside and in advance of 
immigration proceedings did not affect fairness of proceedings and did not provide basis for 
reopening due to ineffective assistance of counsel). 


In view of the foregoing, the respondent has failed to show that Mr. Esquivel’s alleged 
misconduct resulted in substantial prejudice either before the Immigration Judge or the 
Board, such that reopening of these proceedings would be warranted. Finally, we do not find 
exceptional circumstances that would warrant reopening pursuant to our own discretionary sua 
sponte authority under 8 C.F.R. § 1003.2(a). See Matter of J-J-, 21 l&N Dec. 976, 984 
(BIA 1997). 2 Accordingly, the following orders will be entered. 


2 The respondent is not precluded from seeking the favorable exercise of prosecutorial discretion 
directly from the DHS. 










ORDER: The motion to reopen is denied. 

FURTHER ORDER: The request for a stay of removal is denied as moot. 
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_ APR 2 o 2016 

re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 

ON BEHALF OF DHS: John D. Holliday 

Assistant Chief Counsel 

CHARGE: 

Notice: Sec. 212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § 1182(aX7)(A)(i)(I)J - 
Immigrant - no valid immigrant visa or entry document 

APPLICATION: Reopening 


The respondent, a native and citizen of Nigeria, has filed a timely motion to reopen his 
proceedings. This matter was last before the Board on November 10, 2015, when we dismissed 
the respondent’s appeal from die Immigration Judge’s decision denying his applications for 


The Department of Homeland Security has filed an opposition to the motion and the respondent 
has filed a reply and an additional motion to supplement the record. The motion to reopen will 
be granted. 


A motion to reopen must state die new facts to be considered at the reopened hearing and be 
supported by evidence that is material, that was previously unavailable, and that demonstrates 
prima facie eligibility for the relief sought See 8 C.F.R. § 1003.2(c); see also INS v. Abudu , 
48S U.S. 94 (1988). An alien who seeks to reopen proceedings to pursue relief bears the heavy 
burden of showing that if proceedings were reopened, the new evidence offered would likely 
change the result in the case. See Shin v. Mukasey, 547 F.3d 1019 (9th Cir. 2008); Matter of 
Coelho, 20 I&N Dec. 464, 472*73 (BIA 1992). Under precedent in the United States Court of 
Appeals for the Ninth Circuit, when deciding whether to grant a motion to reopen, the affidavits 
and evidence presented with a motion must be taken as true unless inherently unbelievable. See 
Yan Rong Zhao v. Holder, 728 F.3d 1144 (9th Cir. 2013); Malty v. Ashcroft , 381 F.3d 942, 945 
(9th Cir. 2004); Limsico v. INS, 951 F.2d 210, 213 (9th Cir. 1991). 


With his motion, the respondent has submitted various documents, including a letter from a 


friend in Nigeria discussing 


2015 for 


respondent’s family, an affidavit from a police officer and friend, an affidavit from a friend in the 
United States, a letter from the church that is currently caring for the respondent’s mother in 


Nigeria, a declaration from the respondent’s 
1,2014, a copy of his friend’s I 


friend’s mother, a 


for the respondent’s 












mother dated I 


2013, a letter from a friend of the respondent’s, an “oath declaration” 
from the respondent’s brother dated 2014, a letter from the respondent’s mother, and 

information regarding the in Nigeria Some of the 

evidence presented predates the respondent’s hearing, but he claims that he was unable to obtain 
such evidence because he was detained, did not have legal counsel, and did not have enough 

and 


time. Some of the respondent’s evidence relates to | 
family members after his merits hearing. 


Under the circumstances presented here, taking the respondent’s evidence as true, as 
instructed by binding case law, and considering the evidence of the 

in Nigeria, we conclude that the respondent has met the 
requirements of a motion to reopen. See Ordonez v. INS, 345 F.3d 777, 785-86 (9th Cir.2003) 
(petitioner need not demonstrate conclusively his eligibility for relief in order to prevail in a 
motion to reopen). 

We recognize that the respondent was previously found to be not credible by the Immigration 
Judge and the Board found that the Immigration Judge’s adverse credibility finding was not 
clearly erroneous. At the remanded proceedings, die Immigration Judge should make factual 
findings, including assessing the additional evidence and any additional testimony for credibility. 
In granting the motion to reopen, we express no opinion about the ultimate merits of the 
respondent’s claim. 

Accordingly, the motion will be granted and the record remanded. 

ORDER: The motion to reopen is granted. 

FURTHER ORDER: The record is remanded for further proceedings and the entry of a new 
decision consistent with the foregoing order. 
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File: - Los Angeles, CA Date: 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Pro se 
CHARGE: 


AM 15 2016 


Notice: Sec. 212(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] - 
Present without being admitted or paroled 

Sec. 212(a)(2)(A)(i)(I), I&N Act [8 U.S.C. § 1182(a)(2)(A)(i)(I)] - 
Crime involving moral turpitude 


APPLICATION: 



The respondent has appealed an Immigration Judge’s decision dated January 27, 2016, 
finding the respondent mentally competent and denying the respondent’s applications forHgm 


and 

Nationality Act (“Act”), 


under sections I 



| of the Immigration and 
and 

. The appeal will be dismissed. 


We review for clear error the findings of fact, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1 (d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1(d)(3)(H). 


The Department of Homeland Security ("DHS") filed a “Notice of Franco-Gonzalez Class 
Membership and Request for Competency Inquiry” [“Franco Notice”] with the Immigration 
Judge, along with the respondent’s medical and mental health records which reflects that the 
respondent suffers from depression, and that she is taking medication and being treated by a 
psychiatrist (Exhs. C-l and C-3; Tr. at 42-43). This notice entitles the respondent to certain 
procedural protections, as set forth in Franco-Gonzalez v. Holder, 2014 WL 5475097 (C.D. Cal. 
Oct. 29, 2014) (“Franco Implementation Order”), the order further implementing the permanent 
injunction in Franco-Gonzalez v. Holder, 2013 WL 8115423 (C.D. Cal. 2013). The respondent 
also submitted evidence that she attended special education classes in school (Exh. C-4). 


The Immigration Judge found a bona fide doubt as to the respondent's competency. In 
compliance with the Franco Implementation Order, he held a Judicial Competency Inquiry to 
determine if the respondent is competent to represent herself (Tr. at 44, 46-67). At the 
conclusion of the Judicial Competency Inquiry, the Immigration Judge found that the evidence 












was insufficient to determine whether the respondent was mentally competent, and he ordered a 
Forensic Competency Evaluation, pursuant to the directives in the Franco Implementation Order 
(I J. at 7-8; Tr. at 67-68). 

According to the Forensic Competency Evaluation, the respondent was oriented to all 
spheres, her speech was coherent, her thought process was logical and void of any delusions, and 
no sensory perceptual disturbances were reported or observed. Moreover, her memory appeared 
intact, she had no problems with attention or concentration, her abstraction ability was concrete, 
and her judgment, insight and impulse control were considered fair (Exh. C-S at 4). 

The psychiatrist diagnosed the respondent with a Specific Learning Disability, with 
impairment in reading and in written expression (Exh. C-5 at 5). However, she found that the 
respondent’s repotted symptoms of depression “did not rise to the level of a clinical condition 
that would warrant a diagnosis of a major mood disorder” (Jd\ I J. at 8). 

The psychiatrist addressed all of the components of the pro se competency standard set forth 
in the Franco Implementation Order. She concluded that the respondent demonstrated a rational 
and factual understanding of the nature and object of the proceedings, was able to discuss the 
charges and possible outcomes, and understood the role of the participants (Exh. C-5 at 5). The 
psychiatrist also concluded that the respondent understands her rights in proceedings, and is able 
to exercise these rights, make informed decisions about whether to waive such rights, respond to 
the allegations and charges, present information and evidence relevant to eligibility for relief, 
and act upon instructions and information presented by the Immigration Judge and opposing 
counsel. Id at 6; section IIIA. of the Franco Implementation Order. In sum, the psychiatrist 
concluded that the respondent is competent to represent herself in immigration proceedings. Id. 

Based on the Forensic Competency Evaluation, as well as the medical and school records and 
the evidence developed during the Judicial Competency Inquiry, the Immigration Judge found no 
reasonable cause to believe that the respondent is incompetent to perform the functions necessary 
to represent herself in proceedings (I.J. at 8-9). This finding is not clearly erroneous. See Matter 
of 26 I&N Dec. 679, 684 (BIA 2015) (competency is a finding of fact that the Board 
reviews for clear error). 

On appeal, the respondent asserts that she suffers from an “untreated seizure disorder” which 
also affects her competence. However, the psychiatrist considered this factor in the Forensic 
Competency Evaluation, noting that the respondent’s school records reflect that she was on a 
medication for a seizure disorder but that the medication was eventually discontinued (Exh. C-5 
at 3). The respondent also argues that the degree of her disabilities is unknown and that further 
professional assessment is required. However, the evidence of record is sufficient to support the 
Immigration Judge’s finding of mental competency. 

Turning to the respondent’s applications for relief, we uphold the Immigration Judge’s denial 
of the respondent’s application as untimely (I.J. at 15-17). We agree with the 

Immigration Judge that the respondent’s lack of knowledge of the availability of does not 

either relating to the 

which materially affect the respondent’s eligibility for See sectionof the 
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Moreover, we agree with the Immigration Judge that 


Act; 
although 

application, the respondent has not 
established that her learning disability nor does she make such an 

assertion (I.J. at 17). Thus, the respondent is not eligible for 

She does not challenge this determination on appeal. 


We also uphold the denial of the respondent’s application for The 

respondent testified that when she was a child, she was There is no dispute 

that the However, it was 

and the respondent has not demonstrated that 

(I.J- at 

Exh. 3 at 27). See (9th Cir. 2015) (holding 

that 

, given the lack of evidence that Mexico or that 

Mexican 

^^^|); see also (9th Cir. 2011) 

where there was insufficient evidence in the 

record that 

Nor has the respondent shown how 

these 


The respondent has also not demonstrated 

her return to Mexico. We agree with the Immigration Judge that the 
respondent has not established that I 



not support a grant of 

(9th Cir. 2010) (“An alien’s desire to be 


The respondent’s application for 
the respondent has not shown that 


was also properly denied, as 



in Mexico (I.J. at 21-22). 

(9th Cir. 2010); 
She has not established that 




in Mexico, 



(9th Cir. 2006). 


On appeal, the respondent argues that the Immigration Judge failed to consider her equities in 
the of discretion. However, are 

discretionary forms of relief. See (BIA 2009). She also 
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asserts that she has filed a request with the state court to have her felony conviction for Corporal 
Injury on a Child reduced to a misdemeanor under California Proposition 47. See California 
Penal Code § 1170.18 (codifying Proposition 47); see also People v. Rivera, 233 Cal.App.4th 
1085,183 Cal.Rptr.3d 362, 363 (Ct.App. 2015). However, the respondent has not submitted any 
evidence to support this claim, and the availability of post-conviction motions or other forms of 
collateral attack does not affect the finality of a conviction for immigration purposes, unless and 
until the conviction has been overturned. Matter of Madrigal, 21 I&N Dec. 323, 327 (BIA 1996). 
Moreover, even if her conviction was reduced to a misdemeanor, it would not affect her 
removability under section 212(a)(6)(A)(i) of the Act for being present without being admitted or 
paroled, nor would it affect the denial of her applications for relief, which was not based on the 
respondent's criminal conviction. 

Accordingly, the following order will be entered. 

ORDER: The respondent’s appeal is dismissed. 


CN — 

THE BOARD 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: - Adelanto, CA Date: 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: A. Sam Akintimoye, Esquire 
CHARGE: 


MAR 


*> 0 
u - 


m 


Notice: Sec. 212(a)(6)(A)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] - 
Present without being admitted or paroled 

APPLICATION: Remand 


In a decision dated April 23. 2015, the Immigration Judge found the respondent removable as 
charged, and, in lieu of removal to Mexico, granted him the privilege of voluntary departure 
under section 240B(b) of the Immigration and Nationality Act, 8 U.S.C. § 1229c(b). The 
respondent now appeals from that decision. He also moves the Board to remand the record to the 
Immigration Judge to enable him to apply for 

See 8 C.F.R. §§ 1003.2(c)(1), (4). The appeal will be 


We review an Immigration Judge’s findings of fact for clear error, but questions of law, 
discretion, and judgment, and all other issues in appeals, are reviewed de novo. See 8 C.F.R. 
§§ 1003.1(d)(3)(i), (ii). 


On appeal, the respondent argues that he was unaware that he could have applied for 
and related relief at the removal hearing because the Immigration Judge did not ask him whether 
or family See Motion 

Exhibit A. He further asserts that if the Immigration Judge had so inquired, he would have told 
the Immigration Judge about in Mexico Id. 


The Immigration Judge noted that the respondent was questioned | 
to Mexico, and that the respondent stated that he that he could 

See Immigration Judge’s Decision at 2, 3-4. These findings of fact are not 
clearly erroneous. See Transcript of the Proceeding at 20-21. Although the respondent answered 


1 The respondent’s request for review by a panel of three Board Members is denied. See 
8 C.F.R. § 1003.1(e)(6). 
















in the affirmative when asked if he to Mexico, he also stated: ‘i am not 

is^H^^HHHH ' n Mexico is Id., 

at 20-21. We also note that the Immigration Judge properly advised the respondent that he could 
file and made available the ^ 

in compliance with the regulation at See also 

Transcript of the Proceedings at 20-22. On review, we find that the respondent's hearing was 
conducted fairly and that there was no denial of due process. See Matter of Exame, 
18I&N Dec. 303 (BIA 1982). 


To the extent that the respondent seeks remand for ^ related relief, the motion 

to remand will be denied. See 8 C.F.R. §§ 1003.2(c)(1), (4). The respondent has offered a 
application and supporting documentation. In an affidavit dated July 24, 2015, 
offered in support of the application, the respondent states that 

his Sister in Mexico 

and that relatives in Mexico recently informed him that, “as a Mexican 
d, Respondent be and 

in Mexico.” See Motion Exhibit A. 


As background information of conditions in Mexico, the respondent has offered an entry 
from the online encyclopedia, Wikipedia, describing 

See Motion Exhibit C. This Board, however, has found that Wikipedia entries lack indicia of 
reliability and warrant very limited probative weight in immigration proceedings. See Matter of 
L-A-C-. 26 I&N Dec. 516, 526-27 (BIA 2015). In any event, the Wikipedia entry does not 
corroborate the respondent’s claims that 

and that with I T. 



Nor does the respondent’s motion prima facie show that his sister 

See 





applicant must ‘establish 

was or will be at least 
of the 


’); section 

Remand is not warranted based on the evidence presented. See generally 
Matter of Coelho, 20 I&N Dec. 464, 472-72 (BIA 1992) (explaining that a party who seeks a 
remand or reopening of proceedings to pursue relief bears a “heavy burden” of proving that if 
proceedings before the Immigration Judge were reopened, with all the attendant delays, the new 
evidence would likely change the result in the case). 


The Inunigration Judge granted the respondent voluntary departure, with safeguards, until 
May 27, 2015, conditioned upon the posting of a $500 bond. Pursuant to 8 C.F.R. 
§ 1240.26(cX3)(ii), an alien granted voluntary departure shall, within 30 days of filing an appeal 
with the Board, submit sufficient proof that the required voluntary departure bond was posted 
with the Department of Homeland Security If the alien does not provide such timely proof to the 
Board, the Board will not reinstate the period of voluntary departure in its final order. Id The 
record shows the Immigration Judge gave the required warnings. See Transcript of the 
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Proceedings at 31-32. As the respondent has not submitted evidence to this Board of the 

payment of the bond, the voluntary departure period will not be reinstated, and the respondent 
shall be removed from the United States to Mexico pursuant to the Immigration Judge’s alternate 
order. 

The following orders will be entered. 

ORDER: The appeal is dismissed. 

FURTHER ORDER: The motion to remand is denied. 

FURTHER ORDER: The respondent is ordered removed from the United States to Mexico 
pursuant to the Immigration Judge alternate order of removal. 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: | 

(b)(6) 

In re: 


(b)(6) 


I - Los Angeles, CA 


Date: 


JUL - 1 2016 


IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Margaret W. Wong, Esquire 
APPLICATION: 


The respondent appeals from the decision of the Immigration Judge dated February 2, 2016, 
denying the respondent's applications for 

Sections of the 

Immigration and Nationality Act (“Act”), 

The Department of Homeland Security (“DHS”) did not file a response 
to the appeal. The appeal will be dismissed. 

We review for clear error the findings of feet, including the determination of credibility, 
made by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including whether die parties have met the relevant burden of proof and issues of discretion. 

8CJA.§ 1003.1(dX3Xii). 


The respondent is a native and citizen of the People’s Republic of China (“China”). The 
respondent said he in 2010, while studying abroad, and later that year 

returned to China and 

(I J. at 3-4). He did not have until 

2013, when 

(IJ. at 

Tr. at 45-50). The respondent was admitted to the United States at Honolulu, Hawaii, on 
March 13,2013 (Exh. 1; Tr. at 43-48). 

In April 2013, the respondent filed [gjg^^j application (Exh. 8). He subsequendy 
withdrew the application, electing to seek adjustment of status based on a visa petition filed on 
his behalf by his United States citizen spouse. In January 2015, the visa petition was denied. In 
[g]g^^| 2015, he divorced his United States citizen spouse. In June 2015, die DHS detained 
the respondent and placed him in removal proceedings pursuant to a Notice to Appear issued in 
July 2015. The respondent filed second application forg£2H on August 5,2015 (Exh. 2). 

The Immigration Judge denied die respondent’s applications for 

The Immigration Judge determined that the respondent 
was not a credible witness, did not provide sufficient corroboration of his claims, his 
application is barred as [gjg^j, there are serious reasons to believe that he committed as 
serious non-political crime barring him from and he did not 

meet his burden of proof to establish eligibility for j 



























mw 


(I.J. at 13-20, 27-28). The Immigration Judge also concluded that even assuming 
credibility, the respondent did not meet his burden of proof to establish or that 

he has by the 

(I.J. at 21-26). 


On appeal, the respondent argues that the Immigration Judge’s adverse credibility finding is 
clearly erroneous and that he erred by requesting additional corroboration (Resp. Br. at 19-26). 
He contends that his testimony was credible and consistent regarding I 


(Resp. Br. at 20-21). 

The respondent argues that the Immigration erred by concluding that the respondent had engaged 
in illegal private fundraising, claimed that the Chinese government wrongly accused him of 
committing financial crimes, and asserts that the Chinese government approved and requested 
that his company set up escrow accounts to attract private investment for public projects 
(Resp. Br. at 21-24, 26-29). 


The Immigration Judge gave specific and cogent reasons to support the adverse credibility 
finding, including inconsistencies between the respondent’s written applications for |jg|gm 
the respondent’s testimony, and documentary submissions. See section 
of the Act; (9th Cir. 2010); 

_(BIA 2007). We conclude that the Immigration Judge’s 

adverse credibility finding is not clearly erroneous. See sections | 
of the Act; \ 



For example, the Immigration Judge found that respondent’s claim that his property funds 
management business in China was “raising money legally and that the local government used 
his company as a platform to gather funds for infrastructure projects” is not plausible in light of 
the record evidence indicating that he committed financial crimes, namely illegal fundraising and 
absorption of public funds (I.J. at 13-14; Tr. at 73-93; Exh. 7). The respondent testified that his 
business activities in China were legal and he had the consent of the local and national 
government banking officials (Tr. at 78-93). However, on 2013, the Public Security 

Bureau of issued an arrest warrant charging the respondent for the illegal 

collection of public deposits and false declaration of registered capital (Exh. 7). Injgjjm 2013, 
the Red Notice published by Interpol indicates that China is seeking the arrest and possible 
extradition of the respondent for prosecution for his illegal business activities that included 
“collaboration with others, under the pretense of using high interest as bait, thus absorbed public 
fund[s] up to 60 million RMB (around 10 million U.S. dollars)” (Exh. 7). 


We agree with the Immigration Judge that the respondent’s claim that the Chinese 
government approved of his business practices is implausible and lacks veracity, given the 
derogatory information concerning his business activities and other evidence in the record 
(I.J. at 13-14). There are clear parallels between the business practices that the respondent 
testified that he engaged in and the private funding schemes that are illegal in China 
(Exh. 10 tab B at 5). The respondent testified that he set up escrow accounts to raise money for 
infrastructure projects that local governments needed and that all of the investors got paid (Tr. at 
89-93). The Chinese Banking Regulatory Commission officials have been combating illegal 
private funding accomplished by setting up legal companies to promote fictitious projects 
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b) (6) 


relating to countryside construction and promising exaggerated interest income (I.J. at 13; 
Tr. at 78-93; Exh. 7). The Red Notice issued by INTERPOL states that the respondent is a 
fugitive wanted for prosecution for financial crime of using the promise of high interest as bait 
for private investors (I.J. at 13; Tr. at 93-108). The respondent testified that his business 
activities were legal because the Chinese government controlled and approved all of his 
fundraising activities. The respondent also claimed that his business activities were a model and 
innovative enterprise for financing by the local governments (I.J. at 14; Exh. 2). The 
respondent’s claims conflict with the record evidence as a whole. 

For the reasons stated by the Immigration Judge, we agree that the respondent’s “insistence 
that his activities were legal and endorsed by the government” is unpersuasive based on the 
totality of the evidence in the record (I.J. at 14). The evidence shows that a warrant was issued 
for the respondent’s arrest only 1 month after he departed China and th at he is a fugitive wanted 
for prosecution for financial crime s by the Chinese government since 2013 (I.J. at 14; 

Exh. 7). The respondent’s original application omits mention of his business activities 

and problems associated with it (Exh. 8). The respondent claimed that he was not aware of the 
warrant for his arrest of the INTE RPOL Red Notice until he was detained by Department of 
Homeland Security (DHS) in 2015 (Tr. a t 121). Ho wever, the pla usibility of his claim is 
undermined by his testimony that his friend, §||||^J|, told him in 2013, that the 

authorities were investigating his company for possible illegal activities and his mother who did 
not know or inform him about the arrest warrant issued against him (I.J. at 14; 
Tr. at 97-98,124-130). The General Manager and Chief Executive Offi cer for sales of his 
business were convicted of a crime and sentenced in of 2013 1 (Tr. at 101- 

09). Moreo ver, the respondent conceded that the financing activities that he engaged in were 
outlawed in 2013 by President Xi, after the 18th Nationa l Conference of the Chinese 

Communist Party and his company continued operating until |jyjjj| 2013 (I.J. at 14; Tr. at 94-95; 
Exhs. 2, 7). The news articles in evidence describe illegal transactions in the “shadow banking 
sector” in China in the same manner that the respondent described how his company functioned 
as a “shadow bank” of the local government to raise funds from private investors (Exh. 10; Tr. at 
139-141). The record shows that the Chinese government has been actively combating illegal 
fundraising since 2005 (Exh. 10). 

The respondent alleges that he did nothing illegal and that arrest warrant and INTERPOL 
Red Notice are only evidence of false prosecution (Resp. Br. at 21-24, 26-29; Exh. 6). He 
contends that the ■KH 


n 


^ The 

1 The respondent testified that the General Manager and the Chief Executive Officer of sales of 
his company were convicted for helping a fugitive by not informing the authorities that he was 
departing China (Tr.at 155). Because the respondent departed China before the arrest warrant 
and INTERPOL Red Notice were issued, his testimony is not plausible or believable (Exh. 7). 
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b) (6) 


Immigration Judge reasonably concluded that the respondent’s shifting explanations for why 
China are not persuasive and together are inherently 

implausible (I.J. at 14-15; Tr. at 95-100, 127). See Yan Liu v. Holder, 640 F.3d 918, 926 
(9th Cir. 2011) (improbable or inadequate explanations further undermined the alien’s 
credibility). Despite the respondent’s assertions on appeal (Resp. Br. at 20-24), the Immigration 
Judge’s finding not to credit the respondent’s explanations for the inconsistencies and 
implausible claims were a permissible view of the evidence and not clearly erroneous 
(I. J. at 13-15). See Blanco v. Mukasey, 518F.3d 714, 721 (9th Cir. 2008); 

Matter ofD-R-, 25 I&N Dec. 445,455 (BIA 2011). 

The credibility finding is supported by the cumulative effect of the inconsistencies and 
shortcomings in the record. See, e.g., Rivera v. Mukasey, 508 F.3d 1271, 1275 (9th Cir. 2007) 
(finding that the cumulative effect of an alien’s inconsistencies deprived the alien’s claim of the 
requisite “ring of truth”). The Immigration Judge reasonably concluded that the respondent’s 
explanations were not persuasive (I.J. at 14-15; see also Tr. at 97-98, 102-08, 154-166). See 
Yan Liu v. Holder, supra. Additionally, the Immigration Judge drew reasonable inferences with 
regard to credibility. See Matter of D-R-, supra (an Immigration Judge may make reasonable 
inferences from direct and circumstantial evidence in the record as a whole and is not required to 
accept a respondent’s account where other plausible views of the evidence are supported by the 
record). We concur with the Immigration Judge that the respondent’s incredible testimony about 

undermines his entire claim See 

section of the Act; see also Li v. Holder, 738 F.3d 1160 (9th Cir. 2013) (adverse 

credibility finding may relate to the entire claim). 

If it were necessary to consider corroboration, we would affirm the Immigration Judge’s 
determination that the respondent failed to sufficiently corroborate his testimony with reasonably 
available documents, particularly his company’s contracts with the local government and banks 
that allegedly supported his claims as to his relationship with them (I.J. at 15-16). The 
respondent concedes that the Immigration Judge asked him whether he had written evidence of 
the contracts he entered into with the local government and banks and why he did not provide 
these documents (Resp. Br. at 23-24; Tr. at 145-146). The respondent claimed that he did not 
obtain the company’s contracts with the local government and banks because he left China in a 
hurry (Tr.at 146). We agree with the Immigration Judge that the respondent’s explanation is not 
persuasive (I.J. at 15-16). Moreover, the respondent expressly declined to submit additional 
evidence when the Immigration Judge gave him an opportunity to do so (Tr. at 194). 2 See 
Ren v. Holder, 648 F.3d 1079,1094 (9th Cir. 2011). 


To the extent the respondent argues that he was not provided a sufficient notice of his need to 
corroborate his claim with certain pieces of evidence, we note that the Immigration Judge was 
not required to provide him with notice and an opportunity to provide any specific piece of 
corroborating evidence, as the respondent was not found credible (Resp. Br. at 24; I.J. at 14-15). 
Under the Act and the case cited by the respondent, the procedure is required only “[w]here the 
trier of fact determines that the applicant should provide evidence that corroborates otherwise 
credible testimony .” Section of the Act (emphasis added); see also 

(continued...) 
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claim that lacks veracity 


In the absence of credible testimony, the respondent cannot establish his eligibility 
for ^ See 

(BIA (a 

cannot satisfy burdens of proof necessary to establish eligibility for 

■ KM ■ 

(9th Cir. 2008). Likewise, the respondent did not establish his claim based on evidence or 
testimony independent of his own non-credible testimony. See Matter of M-S-, supra. In light of 
the foregoing, we decline to address the respondent's arguments on appeal that he otherwise 


established his eligibility for | 


(Resp. Br. at 16-18,26-36). 


The respondent’s claim for| 


is based on the same facts deemed not 


credible. The respondent submitted documentary evidence indicating that | 


China (Exhs. 6; 9). However, the respondent did not show that he I 


is common in 
or that he 


independently establish that he 


in China. The documentary evidence does not 



to China (I.J. at 27). See [ 

IBH- Accordingly, the following order will be entered. 


ORDER: The appeal is dismissed. 



FOR THE BOARD 


(...continued) 
(BIA 2015). 


(9th Cir. Nov. 16, 2015); I 
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Decision of the Board of immigration Appeals 


U.S. Department of Justice 

Executive Office for Immigration Review 


File: 


(b)(6) 


- Dallas, TX 


In re: 


(b) (6) 


Date: 


IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Paul Steven Zoltan, Esquire 


CHARGE: 


Notice: 2! 2(a)(6)(A)(i), l&N Act [8 U.S.C. § 1182(a)(6)(AXi)] - 
Present without being admitted or paroled (conceded) 

APPLICATION: Continuance; remand 


• / *i 
Jr.M 


1 o 

1 u 


m 


The respondent, a native and citizen of Honduras, appeals from the Immigration Judge's 
decision dated February 3, 2015, ordering him removed from the United States. The Department 
of Homeland Security (DHS) has not responded to the appeal. The respondent has also filed a 
motion to remand. The record will be remanded to the Immigration Judge for further 
proceedings consistent with this opinion. 


We review findings of fact, including credibility findings, for clear error. See 8 C.F.R. 
§ 1003.1(d)(3)(i); see also Matter of 24 l&N Dec. 260 (BIA 2007); Matter of S-H-, 

23 l&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all 
other issues de novo. See 8 C.F.R. § 1003.1(d)(3)(ii). 

The respondent first appeared before the Immigration Judge on December 18, 2014, on a 
juvenile calendar, accompanied by his mother (I.J. at I; Tr. at 47-50). On that date, the 
Immigration Judge granted the respondent a 2-month continuance and recommended that he 
retain counsel (I.J. at 1-2; Tr. at 47-50). At the following hearing on February 3, 2015, the 
respondent indicated through counsel that his family law attorney intended to file a petition in 
state court within a week and requested a continuance for this purpose (I.J. at 2; Tr. at 53).' The 
Immigration Judge denied the request, concluding that the respondent had not established good 
cause because the state court petition had not been filed (I.J. at 2-3; Tr. at 53). The Immigration 
Judge then ordered the respondent removed to Honduras (I.J. at 3). 


On appeal, the respondent has submitted evidence showing that a “Petition in Suit Affecting 
Parent-Child Relationship” was filed on his behalf in state court on February II, 2015 (Resp. 
Motion to Remand at Tab A). He contends that if the state court petition is granted, he intends to 


According to the Notice to Appear, the respondent was bom on | 


1997, such that he 


was years old when he appeared before the Immigration Judge (Tr. at 47; Exh. 1). 
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(b)(6) 


file an application for with United States Citizenship and 

Immigration Services (USCIS). The respondent requests that the case be remanded based on this 
proffered evidence. 

Considering the new evidence of the state court petition filing, we will remand these 
proceedings to allow the respondent to reque st a continu ance or administrative closure while the 
state court process occurs and his potential application is pending. See Matter of 

Sanchez Sosa , 25 I&N Dec. 807, 815 (BIA 2012) (“As a general rule, there is a rebuttable 
presumption that an alien who has filed a prima facie approvable application with the USCIS 
will warrant a favorable exercise of discretion for a continuance for a reasonable period of 
time”) (internal citation omitted); Matter of Avetisyan, 25 I&N Dec. 688 (BIA 2012) (discussing 
the standards for administratively closing proceedings); Matter of Hashmi , 24 I&N Dec. 785 
(BIA 2009) (setting forth a framework to analyze whether good cause exists to continue 
proceedings to await adjudication by USCIS of a pending family-based visa petition). 

When considering whether good cause exists to continue a matter, we may also consider the 
DHS’s position, the reason for the continuance, and other procedural concerns. See 
Matter of Hashmi , supra. The Immigration Judge did not identify or rely on the DHS’s position, 
the procedural history, or the respondent’s potential eligibility for relief in declining to continue 
the matter (I.J. at 2-3). Absent compelling reasons, an Immigration Judge should continue 
proceedings to await adjudication of a pending state dependency petition in cases such as the one 
before us.‘ 


Accordingly, the following order will be entered. 

ORDER: The record is remanded to the Immigration Judge for further proceedings 
consistent with the foregoing opinion and the entry of a new decision. 



2 We separately note that guidance provided to Immigration Judges by the Chief Immigration 
Judge states if “the case must be 

administratively closed or reset for that process to occur in state or juvenile court.” See 
Memorandum fro m Brian M. O’Leary. Chief Immigration Judge, to Immigration Judges 
($ept. lo, 2oi4) 

to Detention Cases in Light of the New 

Priorities). 
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U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 _ 


Decision of the Board of Immigration Appeals 


File: 
In re: 


| - Eloy, AZ 


Date: 

OCT 2 9 2015 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Marina N. Alexandrovich, Esquire 
APPLICATION: Reopening 


This matter was last before the Board on April 30, 2015, at which time we dismissed the 
respondent’s appeal. On July 29, 2015, the respondent filed a timely motion to reopen these 
proceedings and to remand for further consideration of his application for voluntary departure in 
light of new evidence that his 2013 conviction has been reduced to a misdemeanor by the state 
court. The Department of Homeland Security has not responded to the motion. The motion will 
be granted, and the record will be remanded. 

The respondent’s 2013 conviction for criminal possession of a forgery device under Arizona 
Revised Statutes § 13-2003(A)(1), a class 6 felony for which he was sentenced to 1 year of 
unsupervised probation (Exh. 2), was found to be a crime involving moral turpitude. The 
Immigration Judge thus found that the respondent was statutorily ineligible for post-conclusion 
voluntary departure under section 240B(b)(l)(B) of the Immigration and Nationality Act, 
8 U.S.C. § 1229c(b)(l)(B), because he could not demonstrate the requisite good moral character 
under section 101(f)(3) of the Act, 8 U.S.C. § 1101(f)(3). 

The respondent has presented new evidence showing that, subsequent to the Immigration 
Judge’s decision, the state court designated his offense as a class 1 misdemeanor and discharged 
him from probation (Motion to Reopen , tab E). He urges that, as a misdemeanor offense for 
which the maximum possible sentence was 6 months’ imprisonment, the conviction falls within 
the petty offense exception, and that he may now establish his statutory eligibility for voluntary 
departure. We agree. An alien who has been convicted of a crime involving moral turpitude 
committed during the relevant 5-year period cannot be found to have good moral character 
unless the conviction falls within the petty offense exception. Sections 212(aX2XA)(iXI) and 
(ii)(ll) of the Act, 8 U.S.C. § 1182(aX2XAXiX0? (iiXHX Garcia-Lopez v. Ashcroft , 334 F.3d 840 
(9th Cir. 2003); Lafarga v. INS, 170 F.3d 1213 (9th Cir. 1999). The relevant sections of the 
Arizona law provide that a non-dangerous class 6 felony, such as the respondent’s offense, may 
be deemed a class 1 misdemeanor upon certain conditions (which appear to have been met in this 
case), and that a class 1 misdemeanor is punishable by a maximum penalty of 6 months’ 
imprisonment. Ariz. Rev. Stat. §§ 13-604, 13-707. Thus, the new evidence demonstrates that 
the respondent is not precluded from establishing his good moral character so as to qualify for 
voluntary departure. A remand is therefore warranted to allow him to pursue this relief, at 
which time all of his equities, including the birth of a new child, may be considered. 





(b)(6) 


With his motion, the respondent has also presented additional evidence of his medical 
condition of diabetes, and requests the opportunity to revisit his p rior applications for | 

However, the respondent’s claims regarding bis medical condition 
and its impact on those applications were folly considered both by the Immigration Judge and the 
Board. Thus, we do not find th at the more recent medical evidence warrants renewed 
consideration of his applications for However, to the 

extent his medical condition may be relevant to a decision whether to grant voluntary departure, 
the Immigration Judge may consider this and any other evidence presented on remand. 
Accordingly, the following order will be entered. 

ORDER: The motion to reopen is granted, and the record is remanded to the Immigration 
Court for further proceedings consistent with the foregoing opinion and for the entry of a new 
decision. 




FOR THE BOARD 
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• Falls Church, Virginia 22041 



IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Benjamin H. Harville, Esquire 

ON BEHALF OF DHS: Danielle Sigmund 

Assistant Chief Counsel 


JUN 2 9 2016 


CHARGE: 

Notice: Sec. 212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § 1182(a)(7)(A)(i)(I)] • 
Immigrant - no valid immigrant visa or entry document 


APPLICATION: 


The respondent appeals from the Immigration Judge’s October 15, 2015, decision denying 
his applications for 



of the Immigration and 


Nationality Act, 

I. We will dismiss the appeal. 


We review for clear error the findings of fact, including determinations of credibility, made 
by the Immigration Judge. 8 C.F.R. § 1003.1(d)(3)(i). We review de novo all other issues, 
including whether the parties have met the relevant burden of proof, and issues of discretion. 
8 C.F.R. § 1003.1(d)(3)(H). 


because 


The Immigration Judge correctly denied the respondent’s application for | 
even assuming the 

under the Act, the respondent has not 

demonstrated the | 

■ fl.J. at 10-11).I 



Sections 



1 On December 9, 2015, the respondent moved to withdraw his appeal, which the Board granted 
on December 11, 2015. On December 23, 2015, the respondent moved to reinstate his appeal, 
which the Board granted on March 17,2016. 








(BIA 2011) (“A I 


is a finding of fact to be determined by the 


Immigration Judge and reviewed by [the Board] for clear error”). 

The record reflects that the respondent was 
Honduras because he 



(I.J at 10: Tr. at 89-93). 

is not, standing alonp. 


Further, although the | 
finding that the 


the respondent, and 

|, the record supports the Immigration Judge’s 

_were 

and made because the respondent had 

_(I.J. at 10-11; Tr. at 92-93). Matter of D-R-, 25 I&N 

Dec. 445, 455 (BIA 2011) (“An Immigration Judge is not required to accept a respondent’s 
assertions, even if plausible, where there are other permissible views of the evidence based on 
the record.”). Until the respondent was 

despite the fact that he lived openly in Honduras, commuted to his job and soccer 
games, and socialized with many people in his town (Tr. at 79-81, 84-85, 88-89). Further, there 
is no evidence that 


who are also 

in Honduras are 

J(I.J. at 11; Tr. at U6^18^22)I^ Moreover^her^^i<^videnc^hat 

■the respondent, 



Thus, the Immigration Judge correctly found that the respondent has not established 



|, and he correctly denied the respondent’s | 
10-11). The respondent’s 
establish eligibility for 

insufficient to establish eligibility for^^H). 



application on that ground (I.J. at 
in Honduras is insufficient to 
(9th Cir. 1998) (“[m]ere 
to the respondent is 


The respondent has also not met his burden of demonstrating that he cannot reasonably 



him (I.J. at 12-13). 


The record reflects that there are I 


evidence that 


in Honduras, along the coast and in the capital city of I 


|, and there is no 
(I.J. at 12-13; Tr. at 


2 Contrary to the respondent’s arguments on appeal, the various articles in the record do not 
reflect that Honduran Rather, the 

country conditions evidence reflects that Honduras has a 

(Exh. 


2 






























113-14). 3 Moreover, the respondent has transferable job skills as he is a chef and he previously 
supervised a kitchen staff of 7 employees at a restaurant in Honduras (I.J. at 13; Tr. at 119-20). 


As the respondent did not meet his burden of proof for 

m m 

of the Act; B aasisSSSS S g 



|, it follows that he did not meet 
■ (I.J. at 13). 


Section 

(1984). 


We also uphold the Immigration Judge’s denial of the respondent’s claim foij 
as the respondent has not demonstrated that he is 



upon return to Honduras (I.J. at 13-14). See| 
1^^^. The respondent conceded that he did not report | 

11-12; Tr. at 98-99). Further, there is no evidence that 



(I.J. at 



or that upon return (I.J. at 11-12). 

m (A.G. 2006) (to qualify for the respondent must demonstrate Jhateacl^ 

step in the hypothetical chain of event s is more likely than not to happen); see also 

_(9th Cir. 2010) ~ 

: applicant is insufficient to establish eligibility). 

For these reasons, we will dismiss the respondent’s appeal. 

ORDER: The appeal is dismissed. 


\AA*sV\Xcl^AV C\^kV- 

vl_^OR THE BOARD 


3 The respondent’s citation to | 
because in that case, the ■ Jj 


(9th Cir. 1986) is inapt 
of Nicaragua, and the record supported a 


finding that I 


See I 


(where 


the respondent is entitled to a rebuttable presumption that 


is not reasonable). Here, in contrast, 

and there is no evidence that I 



not Honduras 

including the one that 
the respondent 



(I.J. at 11-13). 
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MW) 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Katherine J. Santon, Esquire 
APPLICATION: Reopening 

ORDER: 


(b)(6) 


The respondent is a native and citizen of El Salvador. On September 24, 2014, the Board 
dismissed the res pondent’s app eal. The racor^efor^h^mmiEration Ju dge indic ated that the 
respondent was a (Exh. 1, Exh. 4, Application; 

Exh. 6, Resume of Life.) On July 15, 2(jT57uJ^^^^^gTnilea an untimely motion to reopen. 
SCE^^nOOL^tc). The respondent now^^S^^^^Hto El Salvador because the respondent 

Motion, Exh. N). "ffl^Deparmient of Homeland Security has not filed a 

response. 


We find that the respondent has presented sufficient material evidence of recent changes in 

El Salvador pertaining to 
to war rant reopening and further development of the record. 
See (B1A 1996). Accordingly, the motion to reopen is 

granted, the proceeding is reopened, and the record is remanded to the Immigration Court for 
further proceedings and entry of a new decision. 




FOR THE BOARD 
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IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Garish Sarin, Esquire 
CHARGE: 


JUN t 7 2016 


Notice: Sec. 212(a)(6XA)(i), I&N Act [8 U.S.C. § 1182(a)(6)(A)(i)] - 
Present without being admitted or paroled 


APPLICATION: 



The respondent, a native and citizen of India, has appealed the Immigration Judge’s 
November 24, 2015, decision. The Immigration Judge denied the respondent’s application for 


ctively, sections 

lemai ot all forms ot relief, l he appeal wil 
Immigration Judge for further proceedings. 


igration and Nationality Act, 

On appeal, the respondent contests the 
sustained and the record will be remanded to the 


We review an Immigration Judge’s findings of fact, including findings with regard to 
credibility and the likelihood of future events, to determine whether they are clearly 
erroneous. 8 C.F.R. § 1003. l(d)(3X*); see also Ridore v. Holder, 696 F.3d 907 (9th Cir. 2012); 
Matter of Z-Z-O-, 26 I&N Dec. 586 (BIA 2015). We review de novo all questions of law, 
discretion, and judgment and any other issues in appeals from decisions of Immigration Judges. 
8 C.F.R. § 1003.1 (d)(3)(ii). 



The respondent contests the Immigration Judge’s adverse credibility determination. The 
Immigration Judge found that the respondent provided implausible, inconsistent, and 
contradictory answers durin^ii^estimonWLJ^^l^For example^thelmmigration Judge 
found it implausible that 10 the respondent, 















contact newspapers about 
Immigration Jud; 
respondent to 

Judge observed that w hen the 
responden t testified that 
| (I.J. at 5-6; 
explanation and found it unlike! 



The respondent argues on appeal 
finding his testimony regarding the 
(Respon dent’s Brief at 4 ). We agree 

how the^^__ 

that the Immigration Judge’s determination that it was implausible that 


ittii dodge enj 

_ s response to 

The ImmigrS$$a Jfyd&fe did not $£ 






culation m 
implausikfe 
evid ence rega|^ife r 
Wecoi pii: 
would 

|on the respondent is based on speculation and is not a proper basis for 
her adverse credibility determination. See Li v. Holder, 559 F.3d 1096, 1107 (9th Cir. 2009) 
(finding that an adverse credibility determination cannot be based on speculation, conjecture, and 
assumptions). 

The Immigration Judge also found it implausible that the respondent! 

~|since 2011 even though he demonstrate d clear knowledge oi tns 

| (I.J. at 6-7). The respondent cla ims on appeal 

Brief at 4; Tr. at 212). He also claims that his parents told hirntnatne^^^^^^^^^l to 
obtain a passport so he could travel abroad (Respondent’ s Brief at 4-5 ; Tr. at 213-14). The 
respondent also joints out that he testified that he was not[ 

"^(Respondent’s Brief at 5; Tr. at 211,215) 




In ad dition, the respondent also arguesthathesubmitted a letter fromj 
in the United States to corroborate ^^^^^^^^^^^(Respon' 
at 160). The respondent cites to the 201J^nited^tcUes^ommission^ 

1 ResorL which provides that 

(Respondent’s Briet at 5; bxh. 5 at 

n |iinull ni i pi mu 1 1 i lij and provided evidence that he is 


of 


Inasmuch as the 
the 


cited implausibility regarding 
Judge’s adverse credibility determination. 


Immigration Jud 


is not sufficient to support the Immigration 





also observed that the respondent made inconsistent statements 

_ | (I.J. at 6-7). The I mmi grationJudge cited the respondent’s 

;^^^pi^ihat Hef^^^^for the following reasons: 2) his parentstolcHiimto 

. cou id g e t a passport; 3) to obtain a police clearance^nd 4) 

](I.J. at 6-7). Inas much as all of the reasons cited by the Immig ration Judge relate to 
respondent’s or his parents’ India, we do not find 

the citation of various but relate^reason^^T^sumaenn^suppo^an adverse credibility 
determination (Tr. at 211 -15). 
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The Immig ration Judge also found that the respondent first testifier^haMie^ 
in the United States but later claimed that he was| 

(I.J. at 6). She relied on this inconsistency to find the respondent 
The respondent claims that the Immigration Judge misplaced the context of the 




incredible. 


respondent’^ statement regarding! 

7). 


((Respondent’s Brief at 6- 



describe 


We agree. The record indicates that the respondent testified that he 
jin th? United States as he had been in India (Tr. 


When further 


95 


that 


uestioned 


testf 


eo 


Punja 


then 


in 


sequent 


ow 


w 


en 


as 


led 


that 


finds 


he 


out 


” and then he 


the 


Immi 


at 


en 


was a 
he ha 


not 


at 


I do 
_and how 
at there is “a certain 
at 195). He testified 
ation Judge asked the respondent to 
the respondent testified that it 
e"respondent further test ified tha t 
(Tr. at 196-97). He stated that he 


Inasmuch as th^^spondenMncludecHh^word^^^^^^Jitniis initial response and later 
he we do the 

inconsistency regardm^^^^^^^^pi^h^Unitec^tate^c^e sufficient to support the 
Immigration Judge’s adverse credibility determination. 


The Immigration Judge also found that the respondent’s testimony was inconsistent with the 
corroborating evidence submitted to support his claim (I.J. at 7). The respondent submitted two 


(I.J. at 7; Exh. 5 at 157; Exh. 6 at 172). He claimed that he was| 

Jollowin^h^^^^^^^^^^Hir^Ol^n^^t 7; Tr. at 120-21). The respondent claimed that 

but the Immigr ation Judge pointed out that both 

report^contatne^cnecI^Tiarlc^iex^^^^^^^^^^^^l’s name and observed that the 
respondent was unable to exolan^h^h^heck marks were on the reports (I.J. at 7). However, 
the respondent claimed that^^^^^^^^^^was the director and testified that he did not know 
why his name had check marks by it (Tr. at 121). The Immigration Judge relied on the check 
marks as a basis for underminin^h^espondent’s claim (I.J. at 7). Nevertheless, such reliance, 
without other evidence that wrote both letters, is not a proper basis for the 

adverse credibility determination. Based on the foregoing^w^fin^clea^emor in the 
Immig ration Judge’s adv erse credibility determination. See see also 

section^^^^^^^^Hof the Act. 


The Immigration Judge furtheHounc^haUhy-esDonden^icUio^deguately corroborate his 
claim. The respondent submitted^H|^^^^^^^^^^^^^^^^^^^|(I.J. 8; Exh. 4 

100). The Immigrat ion Judge observed that the respondent testified that his father receivecHhe 
|^|9HJ^H^|2010 but it was lost (I.J. at 8). Thereafter, the respondent’s father inH|jm 
zO^HmtamecH^olor-copy of the original ^^^^^^^■with alterations made in brn^en 


3 








(I.J. at 8). The Immigration Judge doubted the validity of because it was 

altered as evidenced by the blue perwnarkings^nd there are Toxe^mcnine^m the report that 
are broke n or misaligned. The was not submitted for a forensic evaluation. 

While the ^^^^^^^Hincludes additions in blue ink, signatures in blue ink, and a stamp in 
blue ink, suci^iaaitionwre not necessarily inconsistent with the respondent’s claim that the 
report was originally prepared in 2010butthenstamped in 2015 when the respondent asked his 
father to obtain a certified copy of Respondent’s Brief at 8; Exh. 4 at 100). 

The Im migration Judge also noted that the aff idavit from| 
was r evised regarding ^^^^^^^^Hthe responc 

[i.J. at 9; Exh. 4 a^o^x^^a^Ro). The fact that|_ 

second dhdavit correcting a date in the first affidavit is not sufficient to find that the respondent 
dir uot adequately corroborate his claim. Given the respondent’s credible testimony and 
documents submitted to support his claim, we conclude that the respondent has adequately 
corroborated his claim. See, e.g., Exh. 4 at 100; Exh. 5 at 157; Exh. 6 at 172. 





The Immigration Judg 
would have found that he | 

^JjlUHHIH^Bl.J. at 10-12). The Immigratioi^udg^hei^bun^haMh^DH^iad 
rebutted the presumption that the respondent hasin 
India (I.J. at 12-15). However, the Im migration Judge at one point misstated the standard to be 
used for reb utting the presumption in ^^^M cases. See I.J. at 12 (referring to whether the 

respondent’s __ 

). The respondent also claims that the Immigration Judge misapplied the burden of 
proot in tnls”case and erredir^indingthatth^espondent had not presented any evidence to 
establish that he could not India (Respondent’s Brief at 12-13; I.J. 

at 14). 



The respondent is entitled to a regulatory presumption of which places the 

“rebuttal” burden on t he DHS, not the respondent, to show by a preponderance of the evidence 
that such that the [respondent] no longer 

has Irespondent’s! countr y of nationality,” or that he 

| the [responden t’s] country.” 

(BIA 2008). 

Furthermore, the United States Court of Appeals for the Ninth Circuit has held that an 
individualized analysis, focusing on the respondent’s 
relevant country reports, is required when assessing 

d whether the respondent [* 

Cir. 2011) (“Thehallm^tofanTndividualizeddeterminationM^a 
j^^ipplicant’s] 

determin ation of whether or not a particular 
equires an individualized analysis that 
ationship to it of the particular information 

contained in the relevant country reports”). Even where I _ 

Immigration Judges and the Board are required to assess whether the respondent “is among the 




applicant’s 
focuses on 
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BHHHpnRH 

7^UtRir^D14) (holdiri 




1164,1170- 


|(quoting I 

'See also uaKskfoiman v. U.S. Att’y Gen., 767 F.: 

)14) (holding that silence in a State Department report about a matter pertinent to 
an individual’s application cannot rebut that individual's evidence). 


When assessing 


remand the record 
respondent’s! 


indent’s 




condi tions, the Immigration Judge considered! 

in India, but did not meaningfully con sider the rest 

vine been DreviouslyJ andrelativel^_recentl^___ 

Therefore, we will 

numeration Judge for an individualized anal} 

of whether the DHS has established]_ 

the past persecution, or that the respondent could]_ 

be permitted to present additional evidence upon remand, including 
material s. The Immigration Judge should then enter a new decision 
lion fori 



Accordingly, the following order will be entered. 


ORDER: The appeal is sustained and the record is remanded to the Immigration Court for 
further proceedings and the entry of a new decision consistent with the foregoing opinion. 



Board Member Roger A. Pauley respectfully dissents. The Immigration Judge properly 
placed the burden on the DHS to show that the respondent could not| 
toF 


_Ibut found that DHS has met that 

no clear error in that finding and would dismiss the appeal. See I.J. 12-14. 



1 However, we are unable to locate support in the record for the respondent’s contention that the 
Immigration Judge evinced “bias” and provided a “one-sided analysis” (Respondent’s Brief at 
14). 
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Executive Office for Immigration Review 
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File: | 

(b) (6) 

In re: 


(b) (6) 


- San Diego, CA 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Lisa M. Torossian, Esquire 


APPLICATION: Reopening 


JUN 2 8 2016 


This case was last before the Board on March 3, 2015, when the Board dismissed the 
respondent’s appeal from the Immigration Judge’s October 27, 2014, decision denying the 
respondent’s application for 

The Board agreed with the Immigration Judge and concluded, in 
part, that the respondent did not establish that 


On May 13, 2016, alleging that he received ineffective assistance from former counsel, the 
respondent, a native and citizen of El Salvador, filed the present motion to reopen. The 
respondent’s motion will be denied. 2 


Although the respondent contends that he only first discovered the alleged deficient 
performance of former counsel when he hired current counsel in or around 2015, the 

respondent does not dispute that he was, at the very least, aware of both the Immigration Judge’s 
and the Board’s decisions entered in this case. Nor does he dispute that he was aware that his 
claim was denied because he did not establish a [ 


Further, the respondent does not assert, nor does the submitted evidence reflect, that he was 
prevented from timely filing the present motion by “deception, fraud, or error.” See Avagyan 
v. Holder, 646 F.3d 672, 679(9thCir. 2011); Iturribarria v. INS, 321 F.3d 889, 897 (9th Cir. 
2003). Indeed, he hired former counsel to appeal the Immigration Judge’s decision to the Board 
and, subsequently, to file a petition for review of the Board’s decision with the United States 


Court of Appeals for the Ninth Circuit, which was denied in or around | 


2015. 


1 The respondent’s motion reflects that a petition for review of this decision is pending before 
the United States Court of Appeals for the Ninth Circuit. The parties should advise the Ninth 
Circuit of the entry of this order. 

However, his fee waiver request is granted. See 8 C.F.R. § 1003.8(a)(3). 


2 











W) 


Other than hiring current counsel, the respondent has not offered a coherent and persuasive 
explanation for waiting more than 1 year from the Board’s decision in this case and about 
5 months after discovering that his petition for review had been denied to file the present motion. 
Under the circumstances, we do not find that the respondent has sufficiently demonstrated that 
he exercised due diligence in pursuing his claim against former counsel. See Iturribarria v. INS, 
supra ; see also Socop-Gonzalez v. INS, 272 F. 3d 1176, 1193 (9th Cir. 2001) (stating that the 
doctrine of equitable tolling applies when “despite all due diligence, [the party invoking 
equitable tolling] is unable to obtain vital information bearing on the existence of the claim.”). 


Moreover, on this record, we cannot find that former counsel’s alleged poor performance 
prevented the respondent from reasonably presenting his claim, or that former counsel’s 
performance was so inadequate that it may have affected the outcome of the proceedings. See 
Maravilla Maravilla v. Ashcroft, 381 F.3d 855, 858 (9th Cir. 2004); Rodriguez-Lariz v. INS, 
282 F.3d 1218, 1227 (9th Cir.2002). The respondent has neither proffered nor identified any 
arguments or evidence beyond what was before either the Immigration Judge or the Board in 
support of his claim that [ 


Additionally, we lack authority in 
these removal proceedings to adjudicate issues related to bond. Such matters must be addressed 
in the context of separate bond proceedings. 


Thus, notwithstanding the respondent’s substantial compliance with the guidelines described 
in Matter of Lozada, 19I&N Dec. 637 (BIA 1988), affd 857 F.2d 10 (1st Cir. 1988), the 
respondent has not sufficiently demonstrated the required prejudice stemming from any alleged 
action or inaction of her prior counsel. See Matter of Assaad, 23 I&N Dec. 553 (BIA 2003); 
Matter of Lozada, supra ; see also Maravilla Maravilla v. Ashcroft, supra', Iturribarria v. INS, 
321 F.3d 889 (9th Cir. 2003); Rodriguez-Lariz v. INS, supra. See also Matter of Compean, 
25 I&N Dec. 1 (A.G. 2009) (directing Board to apply Lozada standards to ineffective assistance 
of counsel claims pending the outcome of a rulemaking process). 

In sum, on this record, the respondent has not provided an adequate basis to excuse the 
untimeliness of the present motion. Nor has he demonstrated an exceptional situation that would 
warrant reconsideration of the prior Board decision or reopening of these removal proceedings in 
the exercise of discretion under the Board’s sua sponte authority. See Matter of J-J-, 21 I&N 
Dec. 976,984 (BIA 1997) (stating that “[t]he power to reopen on our own motion is not meant to 
be used as a general cure for filing defects or to otherwise circumvent the regulations, where 
enforcing them might result in hardship”). Accordingly, we will enter the following order. 

ORDER: The respondent’s motion and related request for a stay of removal are denied. 
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File: 


1(b) (6) 


- Houston, Texas 


In re: 


KbH6) 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Olusegun Asekun, Esquire 


OCT - 9 2015 


APPLICATION: Reopening 


ORDER: 

The respondent seeks the timely reopening of proceedings last before the Board on 
July 15,2015 in order to seek the privilege, of voluntary departure. 1 However, insofar as the 
respondent was placed in proceedings within a year of her arrival in the United States she is 
ineligible for that relief and therefore the motion cannot be granted. 

Eligibility for section 240B(b)(l), voluntary departure requires (1) physical presence in the 
United States for a period of at least 1 year immediately preceding service of the notice to appear; 
(2) good moral character for 5 years immediately preceding application; (3) a finding that the 
respondent is not deportable on the basis of a conviction for an aggravated felony or on grounds 
relating to espionage, sabotage, terrorism, and national security; and (4) a showing that the 
respondent has the means to depart the United States and intends to do so. See section 240B(bXl) 
of the Act, 8 U.S.C. § 1229c(b)(l); 8 C.F.R. § 1240.26(cXl); see also Matter o/C-B 25 I&N 
Dec. 888, 891 -892 (BIA 2012); Matter of Arguelles, 22 I&N Dec. 811, 816 (BIA 1999). 

Insofar as the respondent is not eligible for the relief that she seeks through a reopened 
proceeding, the motion before us does not present an exceptional situation that would warrant 
sua sponte reopening of these proceedings. See Matter of J-J-, 21 I&N Dec. 976, 984 (BIA 
1997); 8 C.F.R. § 1003.2(c)(1). Accordingly, the motion to reopen is denied. 


FOR THE BOARD 


|, Immigration 


1 A partial paragraph at the end of the respondent’s motion addresses [ 

Judge discretion, and seeks reversal of the decision of the Immigration Judge. We will assume 
that that partial paragraph was included in error as it is distinct from the focus of the motion on 
the respondent’s interest in voluntary departure. 
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Falls Church, Virginia 2204! 

File: - Los Angeles, CA Date: 

In re: 

IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Petro R. Kostiv, Esquire 
CHARGE: 


JUN 2 9 2016 


Notice: Sec. 212(a)(6XA)(i), I&N Act [8 U.S.C. § 1182(a)(6XA)(i)] - 
Present without being admitted or paroled 

APPLICATION: 


The respondent has appealed from the Immigration Judge’s decisi on dated November 9, 
2015. 1 The Immigration Judge denied the respondent’s applica tions for| 

_ See sections I 

of the Immigration and Nationality Act, | 

The record will be remanded. 


We review the findings of fact made by the Immigration Judge, including the determination 
of credibility, for dear error. 8 C.F.R. § 1003.1 (d)(3)(i). We review all other issues, 
including questions of judgment, discretion, and law, denovo. 8 C.F.R. § 1003.1(dX3)00* The 
Immigration Judge found the respondent credible (I.J. at 5). 


The respondent, a B-yea r-old native and citizen of El Salvador, was determined to be an 

after entering die United States in 2014 (I.J. at 1-2; Exh. 1). As 
such, his ^^^appli cation was initially considered by U.S. Citizenship and Immigration 
Servic es (“USCIS”), but the application was not granted (I.J. at 1, n.l; Tr. at 19; Exh. 4, USCIS 
Decision Notice for Non-Eligibility” dated February 3,2015). 


The respondent testified a s follows. He 
at 2; Tr. at 39, 43). His uncle 



(I.J. at 2; Tr. at 39-40, 42; Exhs. 3, Tabs C-I) 
: he believes 


41-42). The respondent 


(LJ. 
|, who was 
The respondent does not 
(IJ. at 2; Tr. at 
El Salvador, but his cousins have 


1 Although the respondent requested and received an extension of time in which to file his 
appeal brief, he did not file his brief until after the extended deadline. The respondent’s untimely 
brief was rejected on March 9, 2016. Therefore, we consider only the arguments raised by the 
respondent in the Notice of Appeal. 







r 




I, which the respondent does 


(I.J. at 2 ; Tr. at 42-44,46). 


Upon de novo review, we agree with the Immigration Judge that the respondent has not 

The Immigration Judge 

correctly determined that the respondent did not establish that ^ 4 ^.. flHBPHVHHHHiHiBBiHHH 
in El Salvador (IJ. at 5). The respondent himself was I 



in El Salvador (I. J. at 5). His I 


| claim is based 
could contribute to a 




respondent remained in El Salvador for several years | 

(9th Cir. 2009) (explaining that I 
may contribute to a successful 

alien demonstrates that | < 
respondent himself), citing 



in 2011 and the 

|. See 

to an alien’s 

if the 



Because the respondent has not shown 
presumption of 
REAL ID Act, the applicant must establish 



(9th Cir. 1991). 


, he is not entitled to a rebuttable 

Undo- the 



’ (IJ. at 2,5; Exh. 3, Tab A; Tr. at 29-30). 
To the extent that he_ 


his 
constitute a 
(holding that 


, the respondent has not sufficiently distinguished 

does not 
(9th Cir. 2009) 

_did not constitute a 

(9th Cir. 2008) (holding that 

I); 



(BIA2014), and\ 

(BIA 2008), clarified by \ 
|. Further, the respondent's | 
support a claim of| 

■■ (9th Cir. 2010) (“An alien’s desire to be I 


in El Salvador does not 



(9th Cir. 2001) ( 
and 


generally is not available to 

_); see also \ 

laws do not) 

”>• 


2 





We find, however, that a remand is appropriate for the Immigration Judge to make additional 
fact-findings regarding the respondent’s 

an< ^ cannot 

The Immigration Judge found that the respondent’s 


generally | 
evaluating | 


|, the Immigration Judge relied | 


Mij^ yi pl the 

(I J. at 5). See 
. However, in 
cases 


and did not specifically address the I 


of the respondent’s 


(I.J. at 5). On remand, the respondent should be given an opportunity to submit additional 
evidence regarding 


Accordingly, the following order will be entered. 


ORDER: The record is remanded for further proceedings consistent with the foregoing 
opinion and for the entry of a new decision. 
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Falls Church, Virginia 22041 


File: 


- San Antonio, TX 


Date: 


NOV - 9 2015 


In re: 

IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Manoj Govindaiah, Esquire 
APPLICATION: Reconsideration 

This proceeding was last before the Board on July 28, 2015, when we dismissed the 
respondent’s appeal. The respondent has now filed a timely motion to reconsider. 8 C.F.R. 
§ 1003.2(b). The Department of Homeland Security has not filed a response. The motion to 
reconsider is granted and the record is remanded for further proceedings. 

The respondent cla imsbased (BIA 2014), 

^^^mi^miim^^^l^^^mdependLng on the facts and evidence in a given case. 
The Immigration Judge entered a mixed credibilit y finding. He accepted as fact that the 
respondent wasaJ^^H^^^^^^^^^^^^Rbutnoted inconsistent testimony regarding 
the duration of (l.J. at 2-4). The Immigration Judge 

determined that the responden t was not eligible for relief because she was | £ 

mmmm (l.J. at 6). On appeal, we accepted the respondent’s testimony as 
credible, and dismissed the appeal. 

In her motion, the responden t contends that is not a factor in analyzing whether her 

the Immigration and Nationality Act. We agree. Our 
decision does not neces sarily require that the applicant 

is no t a distinguishing factor that wou ld 
preclude an otherwise viable claim. Rather, we look to the to 

determine its nature. Since the Immigration Judge is the trier of fact, we will remand the record 
for further consideration, int er alia, of the characteristics of the respondent's^mi 

Accordingly, the record will be re manded for further proceedings 
and analysis as to whether the respondent is credible, whether 

mm, and whether she is otherwise eligible for relief from removal. The following orders 
shall be issued. 

ORDER: The motion is granted, and the prior decisions of the Board and Immigration Judge 
are vacated. 

FURTHER ORDER: The record is remanded for further proceedings in accordance with this 
decision. 




FOR THE BOARD 















U.S. Department of Justice 

Executive Office for [mmigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


Files: 



- Fort Snelling, MN 


Date: 


In re: 


(b)(6) 


. 




IN REMOVAL PROCEEDINGS 


MOTION 


ON BEHALF OF RESPONDENTS: Timothy P. Fad gen, Esquire 
APPLICATION: Reconsideration; reopening 


JAN ! 3 2(tf6 


This case was last before the Board on November 2, 2015, when we dismissed the 
respondents’ appeal. The respondents have now timely filed a motion to reconsider. As the 
respondents have submitted evidence with their motion, it is also in the nature of a motion to 
reopen. The Department of Homeland Security (“DHS”) has not filed a response to the pending 
motion. The respondents’ motion will be granted and the record will be remanded for further 
proceedings. 


The respondents claim 
wherein the Board found that 


THBEIiflT(b)(6) 

[(b) (6) 

1 



depending 

on the facts and evidence in an 


individual case. The Immigration Judge determined that the respondents were not eligible for 



With their motion, the respo ndents submitted a recent unpublished decision issued by the 
Board stating that an applicant 

does not necessarily have to show that she has of|g|y| 

is not always a distinguishing factor that would preclude an otherwise viable claim. 


Rather, we look to the characteristics of I 


to determine its nature. As the 


Immigration Judge is the trier of fact, we will re mand the record for further consideration, inter 
alia, of the characteristics of the lead respondent’and a determination 
of its nature. The same decision cited by the respondents in their motion also discusses the fact 
that respondent there testifi ed that she knew 

The respondents herein have made the same claim with respect to 
Honduras, and the record contains evidence indicating that [ 
there and is committed with [ 












In view of this, and the arguments made in the respondents’ motion, we will grant the motion 
to reconsider and reopen and will remand the case to the Immigration Judge. Accordingly, the 
record will be remanded for further proceedings and analysis as to whether the respondents’ 

and whether they are otherwise eligible for relief from 
removal. Accordingly, the following orders will be entered. 

ORDER: The motion is granted, and the Board’s November 2, 2015, decision dismissing 
the respondents’ appeal is vacated, 

FURTHER ORDER: The record is remanded for further proceedings not inconsistent with 
the foregoing opinion. 


(b)(6) 


FOR THE BOARD 



U.S. Department of Justice 

Executive Office for Immigration Review 

Falls Church, Virginia 22041 


Decision of the Board of Immigration Appeals 


File: 
In re: 


Pompano Beach, FL 


Date: 


MAY - 6 2015 


IN REMOVAL PROCEEDINGS 


APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Linda Osberg-Braun, Esquire 

ON BEHALF OF DHS: Shana Belyeu 

Assistant Chief Counsel 

APPLICATION: 


I; remand 


The respondent appeals from the Immigration Judge’s December 30, 2015, decision denying 


his applications for | 


under section | 
under section 



of the Immigration and Nationality Act, | 
of the ActJ 


and 


The respondent subsequently filed a 
motion to remand alleging ineffective assistance of counsel. The Department of Homeland 
Security (“DHS”) moves for summary affirmance. The appeal will be dismissed and the motion 
will be denied. 


We review findings of fact, including credibility findings and determinations as to the 
likelihood of future events, under the “clearly erroneous” standard. See 8 C.F.R. 
§ 1003.1 (d)(3)(i); Matter ofZ-Z-O-, 26 I&N Dec. 586 (BIA 2015); Matter ofS-H-, 23 I&N Dec. 
462 (BIA 2002). We review questions of law, discretion, or judgment, and all other issues de 
novo. See 8 C.F.R. § 1003.1 (d)(3)(ii). 


In the proceedings before the Immigration Judge, the respondent sought 
that he was 


and related 


(I.J. at 5; Tr. at 16; Exh. 7). The respondent testified 

(I.J. at 


Tr. at 19-24). He testified that he was 

and that he would be I 



(I.J. at 4; Tr. at 19-24). He was also 
in China if he were to return. 



China (I.J. at 4; Tr. at 22-23). He 


On appeal, the respondent argues that the record should be remanded on the ground that he 
received ineffective assistance of counsel during the proceedings before the Immigration Judge 
(Respondent’s Motion to Remand filed on March 30, 2016, at pages 2-5; Respondent’s Br. at 
pages 2-9). 













Notwithstanding the respondent’s assertions, we conclude that he has not established that he 
received ineffective assistance of counsel or that he was deprived of his rights to due process or a 
fundamentally fair hearing. In particular, we conclude that the respondent has not substantially 
complied with the procedural requirements set forth in Matter of Lozada, 19 I&N Dec. 637, 639 
(BIA 1988), as is necessary to establish a claim of ineffective assistance of counsel. The 
respondent provided a statement, which discusses, to some extent, the agreement with his prior 
attorney, Aisha Ching, as well as a copy of a bar complaint filed with the State of California 
(Respondent’s Motion to Remand at Tab A; Respondent’s Br. at Tab A). See Matter of Lozada, 
supra, at 639. However, the respondent has not shown that his former attorney was informed of 
the allegations against her and afforded an opportunity to respond. See id . 1 We find this 
particularly troubling given the nature of the allegations asserted by the respondent 

Moreover, we conclude that the respondent has not established that he was prejudiced by his 
former counsel’s performance, such that he has presented a valid claim of ineffective assistance 
of counsel. See Alt v. U.S. Att > Gen., 643 F.3d 1324,1329 (11th Cir. 2011) (alien must establish 
prejudice in order to prevail on ineffective assistance claim); Dakanev. U.S. Att’y. Gen, 
399 F.3d 1269, 1273-74 (11th Cir. 2005); Matter ofAssaad, 23 I&N Dec. 553 (BIA 2003). The 
respondent asserts that former counsel, Ms. Ching, never communicated with him because she is 
unable to speak the Mandarin language (Respondent’s Motion to Remand at pages 2-3). He 
fur ther alle ges that this lack of communication deprived him of the opportunity to fully discuss 
his cl aim and to review strategy including the potential use of an expert witness and the 

submission (Respondent’s Motion to remand at page 3). 

The respondent’s assertions do not persuade us that the Immigration Judge may well have 
reached a different result had his former counsel undertaken the actions that are now raised. To 
that end, the respondent has not indicated how expert testimony or the submission of his a rrest 
warrant would have resolved the inconsistencies in his testimony, and 

documentary evidence. Further, while the respondent alleges issues in translation both with his 
attorney and at his he does not cite to any specific translation error. Nor 

has he indicated how the potential testi mony in this regard would 
purposes of establishing eligibility for 


pertai n to a clai m 
See 



As the respondent has not specified how the asserted missing expert testimony or 
BHI materially affects his eligibility for the relief sought, we conclude that he has not 
established the requisite prejudice for an ineffective assistance of counsel claim or that he was 
otherwise denied due process. See Matter of Santos, 19 I&N Dec. 105, 107 (BIA 1984) (stating 
that “an alien must have been prejudiced by a procedural defect in his deportation proceeding 


1 Current counsel asserts in her appeal brief and motion to remand that “Undersigned counsel 
has notified Ms. Ching of the complaint against her”; however, evidence of this notification has 
not been submitted (Respondent’s Motion to Remand at page 3; Respondent’s Br. at page 6). 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980) (Statements of counsel are not 
considered evidence). 










before he will be found to have suffered a denial of due process”). Accordingly, we decline to 
grant the respondent’s request to remand the record for further proceedings. 

Turning to the respondent’s applications for relief, we do not find the Immigration Judge’s 
adverse credibility finding regarding the respondent to be clearly erroneous. See 8 C.F.R. 
§ 1003. l(d)(3)(i); Matter of R-S-H-, 23 I&N Dec. 629, 637 (BIA 2003) (discussing the highly 
deferential nature of “clear error” review). The Immigration Judge based his adverse credibility 
finding on specific and cogent reasons, including inconsistencies and omissions in the 
respondent’s account (I.J. at 5-8). See section of the Act; 

(11 UI Cir. 2005). 

As the Immigration Judge found, the omissions and inconsistencies between the respondent’s 
testimony, his application, and his statements to undermine his 

credibility (I.J. at 6-8). See generally Lyashchynska v. U.S. Att'y. Gen., 676 F.3d 962, n.5 
(11th Cir. 2012) (explaining that post-REAL ID Act credibility determinations need not be based 
on inconsistencies that go to the heart of the claim). First, the respondent testified that he 

but he wrote in his 

, M application (Form 1-589) on page 5 of his accompanying statement that^^^^^^^^ 

(Compare I.J. at 6, Tr. at 17, 25-26, 28; with Exh. 7, 
Tab A). The respondent’s only explanation was that “it must be a mistake” (Tr. at 29). Next, at 
his the respondent was asked if 

him and he answered “that I am not sure” (I.J. at 6; Exh. 3 at page 4). When asked to explain, 
the respondent testified that “it’s not different” and “I don’t quite recall” (I.J. at 6; Tr. at 29-31). 


Further, at his I 


the respondent stated that after he was 

but he 

(I.J. at 6; Exh. 3 at page 5). Conversely, at his hearing, the respondent 

testified that 

(I.J. at 6; Tr. at 32-33). The respondent attempted to explain this discrepancy by saying that he 

but did not and that it must have been a problem in translation (Tr. 
at 33). However, as the DHS pointed out, at the end of the the 

respondent’s testimony was summarized back to him including his statements regarding 

(Tr at 33; Exh. 3 at page To this the 


respondent could not give a sufficient explanation (Tr. at 33). Finally, when asked by the DHS 
when he |/{. 
eventually said 
he was 


in the United States, the respondent could not remember and 


but the I 


that he submitted to the court shows that 


2015 ( Compare IJ. at 7. Tr. at 34; with Exh. 8 at page 50). We 
find no clear error with the Immigration Judge’s conclusion that the respondent’s explanations 
were not persuasive (I.J. at 14). 


The Immigration Judge also correctly determined the respondent did not adequately 
corroborate his claim where he did not submit affidavits or other independent evidence. See 
Yang v. U.S. Att’y. Gen, 418 F.3d 1198, 1201 (11th Cir. 2005) (recognizing the increasing 
importance of corroboration the weaker an alien’s testimony); Lyashchynska v. U.S. Att'y. Gen., 
supra, at 968. 
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The respondent’s arguments on appeal do not persuade this Board that the Immigration 
Judge’s finding that he was not credible is clearly erroneous. While the respondent alleges 
ineffective assistance of counsel and even taking his allegations as true, we do not find his prior 
counsel’s lack of language ability impacted the Immigration Judge’s credibility determination 
based on the respondent’s own inconsistent testimony (See Respondent’s Motion to Remand at 
pages 3-4; Respondent’s Br. at pages 6-9). Both at the and the final 

hearing, the respondent testified through a Mandarin interpreter (Tr. at 14-15; Exhs. 2, 3). At no 
time in either of these hearings did the respondent indicate that he had any issues with the 
interpreter or translation and only when confronted with obvious inconsistencies in his testimony 
did the respondent vaguely allege that one of his inconsistencies must have been a mistake in 
translation (Tr. at 33). Again, as the DHS pointed out, th e respondent’s testimony was 
summarized in Mandarin at the end of his and the respondent indicated it 

was true and cor rect (Tr. at 33; Exh. 3 at page 9). Even excluding the inconsistency related to 
the respondent’s application, the respondent has not established that the Immigration 

Judge’s rejection of his testimony as lacking in credibility is clearly erroneous. See section 
240(c)(4)(C) of the Act; Xia v. U.S. Att’y Gen., 608 F.3d 1233, 1240 (11th Cir. 2010). 


As he has not met the burden of proof for | 

(1984). 



respondent also does not meet the 


We also find no clear error in the Immigration Judge’s determination that the respondent did 
not demonstrate that he 



Finally, we note that the respondent has submitted a copy of an on 

appeal and with his motion to remand (Respondent’s Motion to Remand at Exh. B; Respondent’s 
Br. at Exh. B). However, we do not find that the document submitted is likely to change the 
outcome of proceedings given our affirmation of the Immigration Judge’s adverse credibility 
determination. See Matter of Coelho, 20 I&N Dec. 464 (BIA 1992). Accordingly, the following 
orders are entered. 


ORDER: The appeal is dismissed. 

FURTHER ORDER: The motion to remand is denied. 
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U.S. Department of Justice 

Executive Office for Immigration Review 


Decision of the Board of Immigration Appeals 


Falls Church, Virginia 22041 


File: 

(b) (6) 

In re: 


(b) (6) 


- Lumpkin, GA 


Date: 


IN REMOVAL PROCEEDINGS 
MOTION 

ON BEHALF OF RESPONDENT: Pro se 

ON BEHALF OF DHS: Blake Doughty 

Assistant Chief Counsel 


APPLICATION: Reconsideration; reopening 


JUN 2 8 20# 


The respondent has filed a timely motion requesting the Board reconsider our decision of 
March 15, 2016, in which we dismissed the respondent’s appeal from the Immigration Judge’s 
removal order. The respondent has also submitted a supplement presenting additional evidence 
and seeks reopening on that basis. 8 C.F.R. § 1003.2(c)(1). The Department of Homeland 
Security opposes reopening. The respondent’s motion will be denied. 

A motion to reconsider must identify a material error of fact or law in the decision for which 
reconsideration is being requested. 8 C.F.R. § 1003.2(b)(1); Matter of O-S-G -, 24 I&N Dec. 56 
(BIA 2006). The respondent argues that the Board erred in stating that he conceded the charge 
of removability under section 237(a)(l)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1227(a)(l)(C)(i); erred in declining to address the respondent’s remaining charges of 
removability; and that the Board should have concluded he merited an additional continuance. 

The Board did not err in stating that the respondent had conceded the charge under 
section 237(a)(l)(C)(i) of the Act. Contrary to the respondent’s contention that he simply 
acceded to the change in allegation associated with the charge, the transcript reflects that he 
conceded to the changed allegation, as well (Tr. at 454). The respondent’s Notice of Appeal also 
stated that he “conceded” to a “visa overstay.” Though the respondent argues that his attendance 
at Loyola was not related to the issuance of his J-l visa, the respondent was the one who 
originally asserted that the program he entered the United States to pursue was the Loyola 
educational program (Tr. at 450-51). Regardless of whether that was the specific program which 
he was admitted to pursue, the respondent does not dispute that he failed to comply with the 
requirements of his non-immigrant visa. 

The Board also did not err in declining to address whether the respondent was removable 
under sections 237(a)(2)(A)(i) and 237(a)(2)(E)(i) of the Act. The respondent relies on an 
unpublished decision from the Eleventh Circuit, which stated that in that particular case a 
remand was warranted for the Board to address whether consideration of additional grounds of 
removability was appropriate. See Oshunrinde v. United States Atty. Gen., 506 Fed.Appx. 881 
(11th Cir. 2013). The case, which is not binding authority, did not stand for a general principle 
that the Board must address all grounds of removability in all cases. 





Kb)(6) 


The Board also did not err in concluding the respondent did not establish an additional 
continuance was warranted. He acknowledges that he had no evidence that his 1-130 visa 
petition was pending at the time of his final hearing and that the petition had been submitted to 
Citizenship and Immigration Services less than two weeks prior. However, he argues that the 
alien also had not submitted evidence that his 1-130 petition was pending in Matter of Hashmi, 
24 I&N Dec. 785 (BIA 2009). Yet the Board did not conclude that the alien in Matter of Hashmi 
was entitled to a continuance; rather, the Board remanded to allow the Immigration Judge to 
consider the relevant factors in the first instance. The factors articulated in Matter of Hashmi 
were properly applied in this case. 

The respondent’s motion to reopen also argues that he was deprived of the right to contest the 
charges against him. To the extent that the respondent argues the Board erred, this argument is 
an extension of his motion to reconsider. As this assertion was not raised in the respondent’s 
appeal it is accordingly waived. See Matter of Edwards, 20 I&N Dec. 191, 196-97 n.4 (BIA 
1990) (noting that issues not addressed on appeal are deemed waived). Moreover, the 
respondent did have an opportunity to contest the charges, and he spoke with the Immigration 
Judge and government counsel about the charges below. The respondent’s motion to reconsider 
will be denied. 

The respondent also argues that reopening is warranted on the basis of ineffective assistance 
of counsel. Specifically, he contends that if prior counsel had filed the 1-130 petition in a 
more timely manner he may have had a receipt demonstrating that the application was pending at 
the time of the final hearing. The respondent has substantially complied with the procedural 
requirements of Matter of Lozada, 19 I&N Dec. 637 (BIA 1988). However, he has not 
established he was prejudiced. The respondent has a criminal conviction for a domestic assault, 
which may constitute a crime involving moral turpitude. See Matter of Sanudo , 23 I&N Dec. 
968 (BIA 2006). Furthermore, even if the respondent’s counsel had immediately filed the 1-130 
petition and obtained a filing receipt, the respondent still waited a significant length of time 
before attempting to file an 1-130 or seek a collateral attack on his criminal conviction (IJ. at 
10). We are not persuaded the respondent might have obtained an additional continuance absent 
his attorney’s alleged deficiencies. 

As a final matter, the respondent repeatedly alleges that he had a pending application for 
cancellation of removal which was not sufficiently addressed. However, the respondent did not 
apply for cancellation below. The motion to reopen will therefore be denied. 

ORDER: The respondent’s motion is denied. 



FOR THE BOARD 
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File: 
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In re: 


(b) (6) 


| - Tacoma, WA 


Date: 


MAR 2 9 2016 


IN REMOVAL PROCEEDINGS 
APPEAL AND MOTION 

ON BEHALF OF RESPONDENT: Bart R. Parsley, Esquire 
APPLICATION: 


I; remand 



The respondent, a native and citizen of Bangladesh, appeals the Immigration Judge’s 
October 15, 2015, decision denying his applications for 
under sections of the Immigration and Nationality Act, 

During the 

pendency of his appeal, the respondent filed a motion to remand. The Department of Homeland 
Security (“DHS”) has not filed an opposition to the motion. The motion will be granted and the 
record will be remanded. 



, the Immigration Judge 


In denying the respondent’s applications for [ 
found that, while credible, the respondent did not establish[] 

(I.J. at 20-21). In the alternative, the Immigration Judge found that even if the respondent 
established the DHS had proved by a preponderance of the evidence that the 

respondent could Bangladesh, thus rebutting the presumption of 

(I.J. at 25-27). The Immigration Judge further concluded that, 
independent of a finding of[g|§^^^^^^ the respondent did not establish [gJgBIHHHl 
(I.J. at 

Through his motion, the respondent has submitted new, material and previously unavailable 
evidence indicating a change in his circumstances. See 8 C.F.R. § 1003.1(c). In his motion, the 
respondent indicates that on 2015, several months after his merits hearing, 

in 

the respondent, his family’s home, 

his younger brother (Motion at 5-6). The respondent submitted several affidavits, 
photographs, and as corroboration of Given the Immigration 

Judge’s reasons for the denial, including that the respondent did not establish or a 

we find that a remand is warranted for the Immigration 
Judge to consider the new evidence. See Matter of L-A-C -, 26 I&N Dec. 516, 526 (BIA 2015) 
("‘A motion to remand for the purpose of presenting additional evidence must conform to the 
same standards as a motion to reopen and will only be granted if the evidenc e was previ ously 
unavailable and would likely change the result in the case.”); see generally 
(BIA 2007) (acts of 

to the applicant himself if there is to the applicant 

personally). The Immigration Judge should further consider this new evidence in reassessing 



























Bangladesh (I.J. at 25-27, 


her conclusions related to the respondent’s 
31-32). 

On remand, the parties should have the opportunity to update the record, and to make any 
additional legal and factual arguments that may apply to this case. The Board expresses no 
opinion regarding the ultimate outcome of these proceedings. 

Accordingly, the following order will be entered. 

ORDER: The motion is granted and the record is remanded for further proceedings 
consistent with the foregoing decision and for the entry of a new decision by the 
Immigration Judge. 
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File: 


- Adelanto, CA 


In re: 



Date: 


IN REMOVAL PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: Sui Chung, Esquire 
CHARGE: 


JUN 2 S 2016 


Notice: Sec. 212(aX7XAXiXl), l*N Act [8 U.S.C. § 1182(aX7XAXiXW - 
Immigrant - no valid immigrant visa or entiy document 

APPLICATION: 


The respondent, a native and citizen of Ghana, has timely filed an appeal from an 
Immigration Judge’s decision dated December 22, 201S. The Immigration Judge found die 
respondent removable as charged, denied her applications for HHIHHHHHIliHHI 
m pursuant to of the Immigration and Nationality Act (the 

“Act”), respectively, and her request for 

^ ordered the respondent 

removed. The respondent’s request for oral argument before this Board is denied. See 8 C.F.R. 
§ 1003.1(e). On appeal, the respondent contests the denial of all three forms of relief. The 
record will be remanded to die Immigration Judge for further proceedings and for the entry of a 
new decision. 


The Board reviews an Immigration Judge’s findings of fact, including credibility 
determinations and the likelihood of future events, under a “clearly erroneous” standard. 8 C.F.R. 
§ 1003.1(dX3XO; Matter of Z-Z-O-, 26 I&N Dec. 586 (BIA 2015). We review all other issues, 
including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R. 

§ 1003.1(dX3Xii). 

The Immigration Judge found that, while the respondent was credible, she had not sustained 
the burden of proof for because she did not 

in Ghana on 

under the Act (I.J. at 4-7). See sections of the Act; see also 

_ For the reasons detailed below, we will reverse the 

Immigration Judge on some of his findings, and remand for further factfinding. 

On appeal, the respondent challenges the Immigration Judge’s finding that she was not a 

(I.J. at 6-7). Specifically, the respondent argues 

that she is I 



(Respondent’s Appeal Brief at 14). The respondent cites to the Board’s 









decision in | 
evidence in an individual case, 
fori 


(BIA 2014) (discussingl 


in 


|). In that case, we held that, depending on the facts and 


under sections I 


that forms the basis of a claim 
of the Act. 

but found that the 


The Immigration Judge specifically considered | 
facts and evidence in this instant case rendered the respondent’s situation distinguishable from 
that of the alien in that case. Specifically, he found that in this case the respondent: (1) is not 

|; and (3) did | 

(I.J. at 6). We 



disagree with this narrow interpretation, and we find that the respondent’s 

|, and the respondent has 

(BIA 2014), and 


in it. See, e.g. 


(BIA 2014) (clarifying what is required to establish a| 


I) 


The Board recently clarified the elements required to establish 

(BIA 2014), and| 

(BIA 2014) (clarifying what is required to establish Q 
applicant for| 
must establish that 


I). An 




See As 

above, we also have held that depending on the facts and evidence in an individual case, 

that forms the basis 

a for (discussing 

determinations). 



We do not agree with the Immigration Judge’s assertion that the respondent’s 

(I-J- ^ In 

we reasoned that 

circumstances of the case, but we did not require that 
In this case, the respondent’s 


was not 
depending on the facts and 
is shown by 


2 




































the fact that they have three children together and lived together for 11 years. Also, the 


Immigration Judge’s finding that the respondent was 
erroneous (I.J. at 7). The respondent testified that after she 

She also 

(Tr. at 53, 56). 


is clearly 




While the Immigration Judge did not directly address whether 


respondent credibly testified 
that the fact 


we have little difficulty in finding 



in this case the respondent must establish that 


I. We find that further factfinding is required on this 


issue. 



We observe that the 2014 U.S. Department of State’s Country Reports on 
for Ghana indicates that in Ghana, and that 

which would lend credence to her claim | 

would have been futile (Exh. 4 at 14-15). In assessing the question whether the 

the respondent, the Immigration Judge emphasized 

that the respondent had not reported the fac t that there | _ 

When asked at her hearing why she did not she repeatedly stated 

that she was is somewhat unclear (Tr. at 53- 

54). However, presumably an event as significant as | 

even without the respondent (who was in the 
|. Further, the respondent did not state that she 

|. Under these circumstances, 

we find that the issue of whether 




should be further considered on remand. 


On remand, the parties should be afforded an opportunity to update the record, and to make 
any additional legal and factual arguments desired regarding the respondent’s eligibility for relief 
from removal. The Board expresses no opinion regarding the ultimate outcome of these 
proceedings. 


3 







Given our decision to remand, we do not now reach the Immigration Judge’s denial of 

or the respondent’s related arguments on 

appeal. 

Accordingly, the following order will be entered. 

ORDER: The record is remanded to the Immigration Judge for further proceedings 

consistent with the foregoing opinion and for the entry of a new decision. 


FOR THE BOARD 
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Only the Westlaw citation is currently available. 
United States Court of Appeals, 

Ninth Circuit. 


v. 

Loretta E. LYNCH, Attorney General, Respondent. 


11 “ed B 

[SSiyi 2015. 


I 2015/ | Filed 


Synopsis 

Background: Alien, a native of Guatemala, petitioned for 
review of decision of Board of Immigration Appeals 
(BIA) affirmi ng immigration judge's (IJ) denial of his 
application for j 


Holdings: The Court of Appeals. McKeown. Circuit 
Judge, held that: 


substantial evidence supported BIA’s denial of 

1 H I 

but 



t_ ' BIA erred in not addressin 



(b) (6) 


Petition granted in part and denied in part. 


West Headnotes (4) 


[i] 


Aliens, Immigration, and Citizenship 


Substantial evidence supported Board of 
Immigration Appeals’ (BIA) conclusions that 
alien, a native of Guatemala, failed to establish a 



echidin g alien s claim tor 
based on likelihood of 


[(b)(6) 


: BIA 


concluded that alien had 


1(b)(6) 


Cases that cite this headnote 


PI 


Aliens, Immigration, and Citizenship 


Alien, a native of Guatemala, raised in his brief 
to Board of Immigration Appeals (BIA) his 


in so doing, he properly exhausted his 
administrative remedies, and thus BIA was 
required to review his claim: alien claimed that 





Cases that cite this headnote 


PI 


Aliens, Immigration, and Citizenship 



Cases that cite this headnote 


[ 4 ] 
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Cases that cite this headnote 



KbH6) 


Id. at 237. 


made such a claim. Before tiie BIA. he 

argued that A 

in his native Guatemala 



(b) (6) Qgf 1 ! 

ocusing exclusively on 
the BIA rejected the 


appeal. 
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Stuart F. Delery. Acting Assistant Attorney General. Civil 
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Counsel; Robbin K. Blaya. Trial Attorney. Office of 
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Justice, Washington. D.C., for Respondent. 

On Petition for Review of an Order of the Board of 
Immigration Appeals. Agency No. A200-244-399. 

Before SIDNEY R. THOMAS, Chief Judge and 
MICHAEL DALY HAWKINS and M. MARGARET 
McKEOWN, Circuit Judges. 


OPINION 


McKEOWN. Circuit Judge; 

*1 This appeal requires us to consider the meaning of 


(b) (6) 



proceedings under the 


immigration laws. Providing a precise definition for this 
inherently flexible term, which is not defined in the 
legislation, has long bedeviled those tasked with 


lime 


adjudicating 

recognition of these semantic" 
Immigration Appeals (“Board'' or 
clarified the criteria for assessing ® 


claims. In 
ties, the Board of 
“BLA") recently 
claims. 



BACKGROUND 


petitions for review of the BIA decision 
affirming the denial of his application for 




Before the IJ. LlDICL 


argued that he and [ 

and that he 



The IJ further noted a 
Circuit en banc decision. 

which related to whether 
could qualify as 
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for pmposes of establishing 
eligibility. 2 The IJ conclud ed that, r egardless 
of the outcome of the en banc decision. 
would be inapplicable because 



*2 On appeal to th e BIA. reiterated his 

argument and also claimed that he 



and that he 

at The BIA 

dismissea tneappeaLagreeing witlitne IJ that 
had established neither 




BIA did not address ^^^^^^^scontention that he 
would be in Guatemala as a result of his 



Despite the government's argument to the contrary. 

raised this claim in his brief to the Board. In 
so doing, h e properly exhausted his administr ative 

C ir. 2 004) (explaining that to exhaust ^^^^^Tclaim. an 
applicant must put the BIA on notice by raising any issues 
in the notice of appeal or in the briefs). 


Before the 



ANALYSIS 

This case turns on whether 


established a 



we re mand for consideration of 
HH claim. 



did not 

likelihood that h e~w( 

Sub stantial evidence supports the BLVs 

conclusions. See 

(9th Cir.2013) (The BIA's “purely factual 
determinations” are reviewed only for “substantial 
evidence.”). 

^ However, ou r analysis does not end there. The crux of 
this appeal is 



*3 The IPs characterization misapprehended 
plaint—he does not claim to be a 



that constitutes error and requires remand. See Sagaydak 
v. Gonzales, 405 F.3d 1035, 1040 (9th Cir.2005) (The 
BIA is “not free to ignore arguments raised by a 
petitioner /'). A short history of t he evolving definition of 

the term is useful at this stage of 

the proceedings, particular ly in light of the risk that 

claim 

misconstrued on remand. 

(9th Cir.2009). In the seminal case 
add ressing the ptirase. the BIA d etermined that a 

must consist of 



Ch er time, the flex ible nature of C 

created “confusion and a lack of 
consistency” among the judges tasked with adjudicating 
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J claims. 

(B.I.A.2014). In 2006. responding 
to calls from the circuit courts for greater clarity regarding 
the framework for determining the existence of a 



because '‘the very nature of the conduct at issue is such 
that it is generally out of the public view,” such 



Id. at 960 


Despite the BIA's elaboration of the 

illusive nature of the requirement spawned inter-ci rcuit 

ur cement I 

Cir.2013) (en b anc). Inwrote that 

Id. at 

1088-89 (citations omitted). \ 



by enactm g protective legislation to safeguard those 
| Id. at 1092 (citation omitted). 

*4 A majo rity of the en banc comt elaborated that “in the 
context ofQSU^^^H we believe that the perception of 
may matter the most.” Id. at 10 89. As 
noted in the concurrence, however, “[djefining 

better comports with the case law" and "also 
makes common sense.” Id. at 1094 (McKeown. J.. 
concurring ). In the end. our conclusion that the 
perception matters most in determining 

whethei a claim mm1 1 ed 

was unnecessaiy to our decision. 

In the wake of the BIA revisited the 

framework for assessing claims b a< ^ O 



Id. The BIA further 


clarified that recognition of a 
determined by the 
rather than by the 

242. This approach c ontrasts with the en banc maj ority's 
on the 

comports with the above-referenced con currence. Un der 
the BIA’s revised rubric, an . 



[4] Even under this refined framework. remains 

the at 

247 (citmg^lwtn approval pno^Tecisions finding the 



Our sister circuits sim ilarly recosmzel^JBS 

(4tl^Cir. 2011) (“[E]very 
cueuit t o h a ve c o nsidered the question has held t hat 

[0ISI H H | Im ■ HH.-): 

(6thCiHo09) 
1 is widely 

recognized b y the caselaw.”); [ 

(1st Cir.1 993) (“There can, in fact, be no 
lamer example of a 
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(b) 



‘‘was manifestly contrary to law.” Id. at 126. 



Accordingly, the petition for review T is DENIED in part 
and GRANTED in part. The BIA's decision is 


Footnotes 


VACATED AND REMANDED for further proceedings. 
Each party shall bear its own costs on appeal. 


All Citations 


— F.3d —, 


mm 


The panel unanimously concludes this case is suitable for decision without oral argument. See Fed. R.App. P. 34(a)(2). 


1 


determination 




The BIA affirmed the Imm igration Judge’s 
because he failed to either P 
Dursuant to S31 


by not 


hem with any specificity in his brier^ 


/Uo n. 


010) (citing Martinez-Serrano v. INS, 94 F.3d 1256, 1259 (9th Cir.1996) (“Issues raised in a brief that are 
not supported by argument are deemed abandoned.”)). 


2 


(b) (6) 

was decided one year after the 1J denied 

(b)(6) 

|’s application. 

(b)(6) 


banc). 


(9th Cir.2013) (en 
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United States Court ot Appeals, 

Sixth Circuit. 

Petitioner, 

v. 

Loretta E. Lynch, Attorney General, Respondent. 
No. j 

Decided and Filed: May 27, 2016 


On Petition for Review of an Order of the Board of 


Immigration Appeals. No. 


I—Memphis. 


Attorneys and Law Firms 


ON BRIEF: Kathryn M. McKinney, UNITED STATE 
DEPARTMENT OF JUSTICE. Washington, D.C., for 
Respondent. Jian Ping Wang. San Gabriel. California, pro 
se. 


Before: SUHRHEINRICH, DAUGHTREY, and 

ROGERS, Circuit Judges. 


OPINION 


ROGERS, Circuit Judge. 


An applicant for a government benefit such as Kll 
may understandably pattern the facts of his application on 
those asserted by other applicants in previously successful 
applications. The tendency is doubtless stronger when the 
applicant is horn a foreign culture where caution may be 
the watchword in giving personal information to the 
government, and especially where the applicant is not 
really sure what information our government is looking 
for. Recognizing the strength of such temptation, an 
immigration ju dge may reasonably question the 
truthfulness of applicant whose story of 

is unbelievably similar to those of previously 
successful applicants. A 11 immigration judge may 
properly take such remarkably similar facts as some 
evidence that an applicant is not telling the truth, at least 
where the applicant has been given a chance to explain 
the suspicious similarities. That is what happened in this 
case. O n review of the immigration judge's denial of 
ESIB based in large part on unlikely similarities with 


previous applications, the Board of Immi gration Appeals 
properly upheld the denial of the QSlUifl petition in this 


case. 


entered the United States in June 2006 as 
a nonimmigrant with authorization t o rem ain until 
September 7, 2006. In November 2006. SBEU appeared 
before an IJ. an d after conceding removability, filed an 
application for 



lie Department of Ho meland Security (DHS) argued 

among other things that application was 

strikingly similar to se veral others. The IJ nonetheless 
determined that testim ony w as credible, and 

issued an oral decis ion granting B3B31 s applic ation for 
based upon The 

stating that the similarities might have arisen from the 
applications' having been prepared by the same person, 
declined to consider the other applications. On appeal, the 
BIA reasoned that the IJ's credibility analysis was 
insufficient and failed to adequately address the DHS 's 
argument regarding the similarities between l^Utl's 
application and the others. According to the BIA. the IJ 
also failed to adequately address the evidence in the 
record. The BL4 remanded the case to the IJ for fuller 
consideration of the record and the DHS's argument. 


The previous IJ having in the meantime been transferred, 
a new IJ was ass igned the case on remand. The IJ pointed 
out that Ml's stmy contained many implausible 
elements, sucn as [flip ' s statement that he was placed 

but managed to obtain a 

visa, which req uires a n interview 7 . The IJ also noted the 
unlikelihood of[QB9's being able to board a plane and 

leave China even though lie w as 

Hfl' M ost dam aging to ombmt^imwwr. 

were “two applications from completely unrelated 

cases that share a striking number of very specific 
details.” 


The IJ noted a s an init ial matter that “all three statements 
attached to theEQIjjM applications appear to use the same 
formatting including the same font type, font size, 
typeface, margins, spacing, headings and so forth." The IJ 
then tinned to the substantive similarities: 


[A] 11 three narratives are very similar substantively. 
Two of the three respondents, including Respondent, 
were 



eventually 
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(b) (6) 


(b)(6) 

hi hie rim c 

l application, the 


respondent was introduced to 



In all three applications, the respondents attended 



KbH6) 


similar experiences. 


. all three respondents had very 
The respondents were all 



All of the respondents were 



respondents were _ 

Due to the urging 

ot mends and family members, the respondents made 
plans to come t o the U.S. After then arrivals, all three 
were informed 



These substantive similarities, according to the IJ, were 
“not as striking as the frequent occurrence of similar or 
identical language and phrasing across the applications’’: 

All three applications have the same introductory 


Because of 




by apply to the US 
Government for The thr ee respondents also 

state in then applications. “I often 


In all three cases. [ 

it al so asked what the respondents’ 

“reaction! 




soon as possible (sic). ,! 

Finally. Respondent’s statement says!! 



China now.” Another statement is almost identical 
stating | 



^ ^ _Chma 

now. All three respondents close their statements by 
saying. “Therefore. I apply to the US government for 
[jSiyfl. Please grant me (sic).” 

The IJ proceeded to explain whyflSIjM’s explanations of 
these similarities were inadequate a nd w hy these 
similarities supported the IJ’s finding of EQKO’s lack of 
credibility: 

This analysis is by no means an exhaustive 
enumeration of every simila rity fou nd across these 
three separate and unrelated SSiyfl applications by 
applicants represented by different attorneys, and 
allegedly speaking through different translators .... 
There are many other similarities among the 
statements. The potential innocent explanations of 
these similarities discussed above do not square with 
the evidence .... The first two possibilities, that the 
different applicants inserted truthful information into 
standardized templates, and the similarities are the 
result of the same translator using their own rigid style, 
do not apply here, as all three applications were 
apparently prepared by different translators. Further. 
Respondent stated his translator was a friend of his 
from his Church in Los Angeles. The next possibility, 
that Respondent's application is the true account and 
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the others are plagiarized, is not likely as Respondent 
stated that he did not tell his stoiy to or sha re his 
statement with anyone other thanjQI^^H who 
translated the statement for him. E^^^ffaid not 
translate the other two statements. Finally, the last 
explanation, that the similarities resulted from faulty 
translation, is also speculation. ... Moreover, faulty 
translation could not have resulted i n the use o f such 
specitic identical wording as and 

“reactionary purpose” as w r ell as entire paragraphs 
being same. Further. Respondent stated that he alone 
WTOte his statement and that he did not use a snakehead 
or an attorney in preparing his original statement. 
Therefore, the Comt is left only w ith what is within the 
four comers of the record. The Court does not feel the 
need t o reach the frill conclusion that Respondent's 
entile |Qi|l application is outriglitly fraudulent. 
However, the Court cannot overlook these striking 
similarities and believes they reflect adversely on 
Respondent’s credibility. 

Based on the inherent implausibility of elements of his 
stoiy. and the suspicious number of highly specific 
similarities between his application statement and tw r o 
others submitted by DHS, the IJ found not credible. 

In doing so. the IJ relied upon the fact that ffijl had 
been notified of the similarities and given an opportunity 
to explain them: DHS made the 

inter-application-similarity argument at the initial U 
hearing, and the similar applications w ere in the record 
and were the primary rationale for the BIA’s remand 
decision. In additio n to th ese implicit notifications, the IJ. 
on remand, notified ^10] of the similarities and gave him 
an opportunity to respond to them. 

Furthermore, the IJ analyzed letters and 

that OH®] submitted, and the IJ found t his evidence to be 
insufficiently corroborative of tlftlOl-g claim. The IJ 


accordingly denied 
also determined that 


The IJ 



or 

lie U thus denied~all of 
| s requested relief and ordered 1^0 removed. On 
appeal, the BIA upheld the IJ’s ruling. The BIA. in its 
order, in essence agreed with the IJ’s findings. Regarding 
the credibility determination, the BIA affirmed the IJ’s 
order based on the IJ’s st ated re asons. The BIA also 
repeated the IJ’s findings on^^^’s evidence and agreed 
with those findings. 

ffi|| petitions this court for review 7 and contends that the 
previous, unr elated applications “should have no bearing 
on this case.”^iyj argues that the similarities could have 
resulted from their being prepared by the same office and 


from the fact that thousands of Chinese [ 

However, the agency may 
consider for credibility pur poses the close similarity of the 
asserted facts in unrelated cases, as long as the 

agency meets the procedural requirements that the BIA 
has recognized. That is the case here. 

The reasoning and holding of the Second Circuit in [ UH 

j^F(2d C'ir. 2007), and the framework subsequently laid 
out in Matter ofR-K-K 26 I. & N. Dec. 658 ( BIA 2015), 

are persuasive in reaching this conclusion. In 

submitted an affi&m^hat 
meluded twenty-three discrete instances of language, 
grammar, and order that were “strikingly similar” to an 
unrelated applicant’s affidavits. 489 F.3d at 519-20. 
522-23. In that case, the IJ notified the applicant of the 
similarities, expressed concerns to the applicant about the 
similarities, afforded the applicant opportunities to 
comment on these similarities, and allowed the applicant 
to offer evidence explaining the similarities. Id. at 525. 
The Second Circuit concluded that “[o]nce it became 
evident that w ould not seek to take advantage of these 
numerous opportunities to explain, it became reasonable 
for [the] IJ ... to draw 7 the inference that the remarkable 
inter-proceeding similarities were evidence that |p|’s 
asylum application w r as false.” Id. T he BIA. in Matter of 
RK-K-. organized reasoning into a 

tinee-step framework: 

First, the [IJ] should give the applicant meaningful 
notice of the similarities that are considered to be 
significant. Second, the [IJ] should give the applicant a 
reasonable opportunity to explain the similarities. 
Finally, the [IJ] should consider the totality of the 
circumstances in making a credibility determination. 
Each of these steps must be done on the record in a 
maimer that will allow 7 the [BIA] and any reviewing 
court to ensure that the procedures have been followed. 

26 I. &N. Dec. at 661. 

The First Circuit’s decision in j 

(1 st Cir. 2011). supports this reasoning. In 
JL. . an individual from the Ivory Co ast sought 

Id ' at 

Dehonzai’s application, however, replicated the 

application of his purported cousin. Id. at 4. In its review 7 
of the BIA’s decision, the First Circuit stat ed that “[ a] 
reasonable f actfinder could find that 

description of in the sam e words as [his 

cousin] w 7 as not creditworthy,” and that w 7 as 

notified of and afforded opportunities to explain the 
similarities “on two different occasions.” Id. at 8. The 
First Circuit upheld the BIA’s finding that 
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failed to adequately explain the similarities on those 
occasions. Id. 

m||[] was afforded sufficient procedural safeguards 
throughout the proceedings in the immigration courts. 

which squares this case with 

pm. DHS made the mte^apphcanomsimilanties 
argument at the initial hearing and throughout the process 
of appealing the LTs initial ruling to the BIA. 
Furthermore, the similarities provided the predominant 
basis for the BIA’s re versal o f the IPs initial ruling. On 
remand, the IJ notified of the similarities and gave 

him an opportunity to explain them, but he did not. 
cannot claim that his failure to explain the s imilar ities 
resulted from a lack of notice or from a lack of other 
procedural safeguards. 



[Qiyj on appeal, attempts to explain the similariti es, but 
these explanations are without merit. Although [Qlfij] 
argues that the a pplicatio ns were prepared by the same 
office, the various [yptl application statements were all 
translated by different individuals. [ 13H3I also argues that 
thousands of j 

so it stands to reason 
applications would be very similar. There is an important 
distinction, however, between applications that are very 
similar and applications that are identical in many 
respects. Although it is true that applicants’ narratives 
might overlap without being met with suspicion, if—as is 
the case here—the applicants have identical narratives, 
the IJ may require the applicant to explain the similarities. 
hi res ponse to such a request from the IJ in this case, 
failed to provide an adequate explanation. 1 


also failed to adequatel y corr oborate 

claims. Although did provide a letter 

from his wife, the letter w r as extremely vague and 
provided no details about: 
information regarding 




China or 


any corroboration of j 
in the United States. "[WJhere it is reasonable to expect 
corroborating evidence for certain alleged facts pertaining 
to the specifics of an applicant’s claim, such evidence 
should be provided.” Lin v. Holder , 565 F.3d 971, 977 
(6th Cir. 2009) (quoting Dorosh v. Ashcroft , 398 F.3d 
379, 382 (6th Cir. 2004)). The failure to produce 
reasonably available corroborative evidence supports a 
finding that the applicant lias failed to meet his burden of 
proof. Abdurakhmanov v. Holder. 735 F.3d 341. 347 (6th 
Cir. 2012). Accordingly, the failure to produce reasonably 
available corrobo rative evidence supports the BIA’s 
determination that [0ICD1 failed to show* his eligibility for 



The U’s and BIA’s denials of his application were 
accordingly supported by substantial evidence and must 
be upheld. Under the substantial evidence standard. w*e 
must uphold factual determinations unless any reasonable 
adjudicator would be compelled to conclude to the 
contrary. 8 U.S.C. § 1254(b)(2)(B); Yu v. Ashcroft , 364 
F.3d 700, 702 (6th Cir. 2004). 





Becaus e [QIQ] has failed to demonstrat e eligibility for 
he cannot meet the standard for | 

See 

J (6th Cir. 2008). Moreover, 
where an applicant has "failed to satisfy the threshold 

-bowing of credibility to warrant 

under the Act. it logically follows that he cann ot 
demonstrate that he is entitled to relief under 

(6th Cir. 2009^^^ 


The petition for review is accordingly denied. 


All Citations 


— F.3d —, 


[(b)(6) 


1 


also argues on appeal that the IJ’s adverse credibility finding did notB 


rs claim. However, 


this is a REAL ID Act case, and the IJ could base her adverse credibility determination on a variety of considerations 


without rec 


Is claim. See 
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